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The words “what we gain, what we lose” might suggest that we have a choice 

– that if we are losing more than we gain we can turn our backs on universal 

arbitration and return to a more comfortable existence.  That would be wrong.  It is 

interesting to take stock, but there is no choice.  For better or worse, universal 

arbitration is here to stay.   

So we must deal with it, and if possible rescue those things of value which 

belong to the world we seem to be leaving behind. 

I am inviting you to consider the word “universal” not as a legal term.  That is 

why I’m avoiding the word “international”.  I am not referring to arbitrations between 

states – “inter-national” – or arbitrations entirely governed by a treaty (such as the 

Washington Convention of 1965 that created ICSID), or arbitrations defined by an 

arbitration act as “international” due to an abstract characteristic – for example if 

parties are non-nationals of the forum.  I’m talking about something that we might 

think of as sociological, namely the convergence of the way disputes are resolved, so 

that disputants and advocates and arbitrators of any nationality can be found 

everywhere, doing the same thing in the same way – with an ever-decreasing number 

of linguistic barriers.  English is dominant, Spanish is in the ascendant; Mandarin, 

German, and Arabic are holding their own in particular contexts; French has 
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plummeted in a few decades – but that is about it.  A hundred other languages are out 

of the running, and if one of them is yours and you want to participate, you must 

retool.   

Perhaps the key to thinking about our changing arbitral industry is to observe 

that no legal system can be superior to the community it is intended to serve.  The best 

community produces the best arbitral process.  But is there anything like a universal 

community?  As we widen our horizons, the picture becomes messy and 

disorientating. 

In this universalist context, no participant, whether advocate, arbitrator, or 

expert, is necessarily a member of a regulated profession.  Nor does anyone seem to 

know what rules of conduct apply – do we have one code per arbitration, or one code 

per participant? Unique constellations of arbitrators emerge; I have sat on three-

member tribunal comprised of nationals of seven countries.  (There is such a thing as 

treble nationality.)  Even if we limit ourselves to the conventional case of single-

nationality arbitrators, most of us can still cite instances of tribunals comprising very 

unusual combinations of nationalities having in common only the fact that each 

arbitrator was grappling with the relevant applicable law for the first time in his life. 

It’s enough to make us lose our bearings, and perhaps more than that.  We 

have to operate outside our comfort zone.  We find that communication becomes 

more difficult, that our interlocutors’ expectations and intentions are inscrutable, and 

above all that the process, which looks more like a kaleidoscope than a flow chart, can 

be unpredictable.  The confusion begins with language.  English is universal, but it is 

not necessarily that spoken by native English speakers.  Every participant may use 
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correct English and have a proper dictionary understanding of words, but suddenly all 

important nuances are gone.  In the context of a particular case, an arbitrator’s 

impassive comment that “I don’t think, Mr Smith, that I need any further assistance 

from you on that point” maybe perfectly understood and have a very beneficial effect 

in an environment where everyone truly speaks the same language, but in universal 

arbitration some people in the room are likely to react to such a statement with 

bewilderment, if not suspicion or dismay.  Nothing can be taken for granted, even 

when the English meet with such close and familiar colleagues as their cousins from 

the United States.  I’m thinking of such matters as the permissible scope of cross-

examination of witness who have provided a written statement; Americans tend to 

assume that questions will be limited to matters dealt with in the written statement, 

while the English tend to assume that “once you give me the witness, he’s mine.”  We 

can live with either rule, but not with both; it is acutely problematic when each side 

comes prepared on a different premise. 

As for the strictly legal foundation of universal arbitration, what is one to say 

about the extreme inconsistency of the reactions of judges when they are asked either 

to decline to hear a case in deference to arbitration, or to enforce an arbitral award, 

when one compares, let us say, France and Saudi Arabia, two countries which both 

long since became signatories to the New York Convention?  France routinely 

respects foreign arbitration clauses and awards, while no lawyer in Saudi Arabia can 

show you a single instance when a local court has done either in two decades of 

supposed obedience to the treaty. 

As professionals, we abhor unpredictability because it makes our advice less 

valuable.  As business managers, our clients equate unpredictability with uncertain 
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returns on investments, and therefore build legal risk premiums into their price.  

Transactions are inhibited and the temptation of corruption grows. 

This is all rather discouraging.  Why didn’t we say no to the universialisation 

of arbitration while there was still time? 

But of course we should have done no such thing.  Universal arbitration holds 

great promise, and its costs are worth the pursuit.  Just think of the things we gain!  I 

shall mention three.  We can overcome the clash of cultures.  We can bring people 

together under a big tent.  We can even save the world!  Only that …. 

We can overcome the clash of cultures 

Let us not too quickly accept that there is culture shock in international 

arbitration.  Do arbitrants really have different expectations?  I would venture that 

those for whom the international arbitral process has been designed really want the 

same thing.  To begin with, they have an equal lack of appetite for arbitration.  So 

they wish to avoid it, but they know they may have a problem, and wish it to be 

solved properly, with minimal disruption.  (These are of course ex ante objectives, not 

the tactics that may be employed once a dispute has erupted.)  Whether government 

officials or business managers, they do not want their international relations to be 

marred by disputation; they all desire – in principle – that justice come quickly, fairly, 

and effectively, at no cost to the deserving party. 

And so business managers from Sweden who operate in the international 

marketplace are likely to share more common assumptions about the objectives of 

dispute resolution with other business managers from Costa Rica than with the 

members of a Swedish ski club, or a Swedish tenants’ association.   
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How about the lawyers?  Might one not suspect that they will, for self-serving 

reasons, resist and condemn processes in which their own habits and methods are 

marginalised, even if their clients might benefit from the different approach?  Perhaps 

so, in isolated cases.  Yet this suspicion is powerfully contradicted by modern 

phenomena such as the UNCITRAL Model Law for International Commercial 

Arbitration, the International Bar Association’s successive Rules on Taking of 

Evidence in International Commercial Arbitrations, and the remarkable procedural 

commonalities to be observed even in politically sensitive arbitrations between States.  

Whatever turf wars may have been fought by past generations intent on securing 

ownership of the process by imposing their exceptionalisms, modern practitioners 

have adopted a universalist approach which converges in shared practices. 

These observations are not intended to minimise the challenges, but rather to 

suggest that they are misunderstood.  At the level of abstract principles, there is no 

lack of shared values.   

Now when we get into an actual dispute, we find that the claimant wants speed 

and finality, while the respondent wants deliberateness and reconsideration.  One 

might thus speak of “the culture of claimants” vs. “the culture of respondents”.  This 

of course is not the subject with which we started, namely the concern that permanent 

and irreductible differences of expectations may be inherent in the national origins of 

the arbitrants.   

A final possibility deserves our full attention, because this is an opposition 

which may be categorical and chronic, with the result that some groups permanently 

reject arbitration.  I am speaking of those who perceive themselves as outsiders, 
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lacking resources – skills, influence, and information – which they suspect are at the 

disposal of their opponents.  This is not a clash of culture, since both sides share the 

same values and assumptions about decent justice, but rather a failure of confidence.  

It is a serious problem, but quite a different matter.  Clashes of culture would be 

hardwired and intractable.  Failures of confidence, on the other hand, can be redressed 

by concrete measures of intelligent institutional design allowing for transparency, 

appraisal, and participation – while taking effective measures against entrenchment.  I 

shall return to that topic at the end of my remarks. 

We can make people come together 

Arbitration is unlikely to prosper if it is seen as the exclusive domain of a 

group of inward-looking specialists.  Arbitration obviously cannot endure if those 

asked to consent to its authority are mystified and disaffected.  The process will be 

rejected if it is perceived that while the arbitrants come from the four corners of the 

world, rights of advocacy and the power to decide are reserved to mandarins or high 

priests operating in a few dominant cities. 

The stakes are great.  Fortunately, there is solid ground for optimism.  It seems 

unlikely, at least in arbitrations involving matters of private law, that international 

arbitration will suffer a lack of inclusiveness.  The arbitration institutions that matter 

have understood that their future is universalism, with open entry into decision-

making organs.   

Inclusiveness means not only cosmopolitan recruitment to leadership 

positions, but also methods of governance that avoid entrenchment.  After all, the 

networks that facilitate trafficking in influence easily cross borders.  This is perhaps 
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best combated by term limits and transparent, verifiably meritocratic processes of 

replacement. 

Inclusiveness may well be inspired by idealistic impulses, but fortunately does 

not depend on them.  It is more fundamentally a matter of success and indeed 

survival; the increasingly sophisticated global environment is incompatible with 

closed shops. 

If this is true of those who run arbitral institutions, and of arbitrators who 

purport to issue non-appealable awards, it is also true of advocates.  In this respect one 

may observe remarkable changes, with effects that are only beginning to be perceived. 

Those whose professional ambition is to design the intellectual infrastructure 

of economic activity, in terms of corporate organisation, mobilisation of finance, 

contractual devices, and optimal legal risk management, will be left behind unless 

they can operate in the international dimension.  New generations, preparing for their 

entry into the arena, readily understand this.  Individual investment in education today 

follows astonishing patterns.  The days of French or German law students spending a 

year of graduate studies in an English-speaking country – perceived as a new wave 

only a quarter-century years ago – now seem almost quaint.  The new paradigm does 

not feature only the children of such students, but also Asians, Middle Easterners, 

Latin Americans, and Africans committing themselves to full cycles of studies leading 

to professional qualification abroad.  The mobility of young talent creates new flows 

of fundamental importance.  True, some individuals may be part of a brain drain.  But 

as new economies flourish, they create ever more opportunities for a new professional 

elite whose mobility sunders the struts of privilege and exclusivity. 
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In the field of arbitration, the first generational change was the replacement of 

genial part-time artisans by dedicated professionals.  The third generation is one of 

professional cosmopolitanism and mobility, rapidly creating an environment of shared 

methods and values – and in turn self-confidence and irresistible participatory 

demands.  The importance of the Vis Moot competition, known to all arbitration 

specialists, is more than anecdotal.  From its modest beginnings in 1993, providing a 

venue in Vienna for competitive mock arbitrations intended to stimulate and educate 

law students from around the world, the Vis Moot has enjoyed spectacular success.  In 

2012, the event drew no less than 285 teams from 71 countries, in all around 2500 

persons.   

These teams, typically comprised of at least half a dozen competitors selected 

by their law schools and coached over the course of a full academic year, are all given 

the template of a problematic international commercial transaction.  They argue their 

assigned cases by reference to common rules (invariably those of the UN Convention 

on the International Sale of Goods).  They proceed in accordance with a common set 

of procedures: well-known arbitration rules complemented by familiar texts relating 

to the reception of evidence, enforcement of arbitration agreements and awards, and 

ethics.  The effect of these annual waves of highly motivated young scholars, all 

trained to view the legal problems of international trade through the same prisms of 

norm and method, later to be found as “Vis Alumni” practicing all over the world, 

should be acknowledged as a sociological phenomenon.  Their common notions of 

principle and process will likely have a greater impact than decades of scholarly 

debate about the nature and function of lex mercatoria.  They are not a tiny vanguard, 

but a new community of practitioners. 
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The Vis Moot has spawned scores of imitators.  All over the world, there are 

pre-Vis competitions, Spanish-language competitions, and regional competitions with 

names such as the Serbian Open or the Brazil Moot.  The Vis Moot Alumni 

Association is now well established, with its Vindobona Journal of International 

Commercial Law and Arbitration (named after the legendary “last outpost” of the 

Roman Empire near Vienna).  In sum, a new generation has created something of an 

Olympic movement of international trade law, and the standard of performance of its 

participants, one surmises, will attain ever more impressive standards, just as 

successive generations do in the stadium. 

The mobility, ambition, and educational attainments of students is not an 

isolated phenomenon.  Similar dynamics are at work in the legal profession, where the 

model of multinational and polyglot firms has made significant inroads.  It is no 

longer surprising to find senior lawyers prospering in countries which only a few 

decades ago seemed to be prisoners of their remoteness from the great centres of 

practice.  Australians as leading members of Korean firms; Europeans occupying 

similar positions in Cairo, Dubai, or Dar-es-Salaam; Latin American and Chinese 

lawyers in great numbers reaching prominence in the leading global firms – none of 

this is surprising today.  The old, once exclusive citadels have become cosmopolitan, 

and the new citadels are cosmopolitan from the start.  It is a fundamental and 

constructive development; inclusiveness leads to the promise of engagement and 

consensus with respect to objectives and practices in the industry of dispute 

resolution. 
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We can save the world  

For humanity to feed itself, international cooperation is indispensable.  

Cooperation does not mean gifts and subsidies.  Cooperation means 

macroeconomically significant behavior, from innovation and investment to 

transportation and distribution.  All of this presupposes that it is reasonable to extend 

credit, that laws and contracts and institutions are reliable.  That is how a poor country 

can access technology or infrastructure to increase agricultural yields, using future 

revenues from anticipated surplus harvests to pay for it.  Ultimately, if there is no 

faith in the legitimacy of adjudication – which we all surely accept as better than 

violence or corruption – suppliers of goods, services, and know-how will prefer to 

disengage, or to increase their prices.   

Now consider the specter of war.  For humanity to avoid destroying itself 

fighting over scarce resources, conciliation is indispensable.  The ultimate 

reconciliation, when all else fails – and assuming once again that we reject violence 

and corruption – is the peaceable acceptance of an adverse decision, for example the 

location of a boundary or the existence of water rights.  If there is no faith in 

adjudication, what will inhibit the urge to fight on?  Such faith begins with the belief 

that one will be given a fair chance. 

Concerns about being given a fair chance – an equality of arms – become 

more acute the moment one crosses a border.  Will an English party get a fair hearing 

in Paris?  The question is not limited to a fear of chauvinism.  The doubt is there even 

if the opponent is not French.  Will the attitudes and methods of the French tribunal 

favour a Spanish opponent, who shares the civil law tradition, or a Senegalese 

opponent, who shares not only that tradition but also a common language?  Just as the 
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English party worries about Paris, so would French parties worry about London, and 

the Spanish and Senegalese parties worry about either Paris or London.  These 

concerns multiply as we venture further abroad.  What confidence do we have that a 

foreign environment will not corrode our rights, whether by urbane but poisonous 

influence-peddling or brutal xenophobia and corruption? 

How can one get a fair hearing if one’s opponent’s means of communication 

are superior in every way?  The idea of comparative resourcefulness merits careful 

attention.   

The argument is sometimes advanced that the very cost of legal proceedings is 

a form of serious inequality whenever the parties’ financial resources are strikingly 

disparate.  The point is not trivial, but it has less specific resonance in arbitration than 

what may be assumed.  It is simply impossible to assert that arbitration is more 

expensive than court proceedings.  Indeed arbitration is designed to achieve the 

opposite result, and often does.  A study conducted by the International Chamber of 

Commerce for cases resolved in 2003 and 2004 revealed that the parties’ individual 

costs of presenting their cases (mostly legal fees) represented more than 82% of the 

overall cost of an arbitration taken to the end.  Such costs are of course also incurred 

in presenting cases before ordinary courts, where there may moreover be one or more 

appeals.  There is a dearth of meaningful empirical studies of the relative cost-

effectiveness of particular types of arbitration as compared to that of the national 

courts which would otherwise have dealt with the matter. 
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The true inequality of arms, as a feature specific to arbitration, cannot 

therefore to be said to be one of financial resources, but rather the disadvantages of 

being an outsider. 

In any given national environment, attitudes evolve as experience of 

international arbitration deepens – from a starting point of likely rejection of the 

unknown through a succession of phases culminating in full and confident 

participation in the system.  Consider the past half-century, as new, post-colonial 

nations have encountered the international process. 

The initial stage of defensiveness and defeatism.  At first, the process is 

perceived as dominated by the capitalist First World, which made the rules and 

controls the institutions.  It is a period of vicious cycles: “presuming this is a game we 

cannot win, we will not make the investment necessary to learn it.  We will send out 

our unprepared national lawyers to represent us, we will appoint our inexperienced 

and uninfluential national arbitrator, and when things do not go our way we will at 

least have the sullen satisfaction of saying ‘we told you so’ – this was a game we 

could not win.” 

The stage of pragmatic, incidental engagement.  At some point, the cost of 

truculent defeatism becomes too great, and those potentially affected by a significant 

conflict are sufficiently motivated to apply themselves to secure more favourable 

outcomes.  Upon closer examination, they see that the record of decided cases reveals 

that non-Western parties have not in fact fared too badly in international arbitrations.  

Upon consideration of the stakes involved and after due diligence as to what needs to 

be done to prevail, experienced counsel are engaged and reputable arbitrators are 
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appointed – even if they are foreigners.  Political sloganeering is put to the side; the 

phenomenon of international arbitration is recognized as a reality to be managed. 

The stage of constructive engagement.  In due course, the realisation dawns 

that international institutional are permeable; the doors to their decision-making 

chambers may be opened.  New entrants perceive their power, and its proportionality 

not only to the economic resources they command, but also to the skills and 

determination which their nationals develop and deploy.   This is the road to ensuring 

not only continued successful participation in the process as arbitrants, but also to 

acquiring the stature of effective advocates and respected arbitrators.  It is a long road 

of long-term efforts and substantial investment in human resources and institution-

building. 

The stage of equal status.  The sustained efforts of variety of actors bear fruit 

over time.  In major Asian and Latin American capitals highly effective arbitration 

specialists have emerged.  (They are less prevalent in Africa.)  Their experiences often 

include substantial educational and professional qualifications earned at leading 

institutions around the world.  Many Asian law firms are now giving competitive 

employment opportunities to Western law graduates, and indeed induct Western 

partners.  Non-Western law firms have made their mark as dominus litis in major 

arbitrations.  Inevitably, it seems, the time will come when significant cohorts of 

eminent non-Western arbitrators will be selected by institutions, or by the joint 

nomination of arbitrators, to decide cases having no connection with their home 

countries.  This will be a watershed, allowing us finally to jettison, as an image of the 

past, that of non-Western arbitrators having no place at the table except as the 

unilateral nominee of their own nationals.  Such recognition and achievement must be 
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earned, not imposed, but there is evidence that these transformations will not tarry 

much longer. 

Designing a legitimate system for “a nation of devils” 

Transparency 

Parties are asked to entrust important affairs to the final judgement of a 

tribunal appointed by an institution.  They are surely entitled to know how that 

institution goes about selecting, monitoring, policing and remunerating the arbitrators 

who are chosen in a given case.  Just who identifies arbitrators and determines their 

fitness to serve, on what basis, and in accordance with what process? 

It is no longer sufficient (if it ever was) to affirm in the abstract that a legal 

entity makes the relevant decisions.  Whether they are “chambers of commerce” or 

“foundations” or “non-profit corporations”, institutions act by human agents.  So it is 

legitimate to ask who owns an institute; who hires and fires its personnel; who 

establishes its functional organs; and who ultimately sets its policy. 

The arbitrants’ entitlement to transparency may seem to go without saying – 

but that is not how many arbitral institutions seem to have developed.  The rather 

absurd presumption seems to be that as long as the arbitrators are subject to disclosure 

requirements and as long as they are qualified to serve – or should one say not 

disqualified from serving – the process can rest on their shoulders alone, and the 

institution can intervene, as it were, anonymously.  That simply is not good enough. 

Transparency alone, moreover, may be insufficient when there is an 

asymmetry of information. To know who decides what may not be enough for a party 

which perceives, rightly or wrongly, that its adversary has far greater access to 
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qualitative knowledge of or contacts with the individuals concerned. For such 

information to be available only to a few initiates is redolent of practices in small 

locales dominated by local notables, and has no place in a process intended to be 

inclusive, and willing to ensure equal justice to friendless foreigners. It is difficult to 

solve this problem. Data banks on arbitrators come to mind, but would likely be 

useless, unreliable, or both. In the US, where employment disputes are typically 

arbitrated, labour unions and business managers keep tabs on individual arbitrators, 

with the predictable result that the latter pay heed lest they be branded as pro-labour 

or pro-management.  Such simplistic tools are undesirable for many obvious reasons.  

Nor are more probing qualitative assessments at hand; if the input is provided by 

different observers who have witnessed different proceedings it would be near 

impossible to devise a serious methodology for appraisal of performance. 

Still, smaller steps may yield helpful results.  Prospective arbitrators’ docket of 

pending cases and reserved dates should not be a secret; the ICC now routinely 

demands this information of nominees.  Nor should it be outlandish for arbitrators to 

keep and reveal data about the number of days that pass between the last word from 

the arbitrants – spoken or written – and the delivery of the final award.  The 

availability of such objective information would not only make parties’ choices better 

informed, but also create healthy incentives.  

Engagement with the community of users 

The degree of insistence with which doubts are raised is directly proportionate 

to any arbitrant’s self-perception as an outsider.  This explains why it is preposterous 
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for local organisations run by nationals to seek to masquerade as “international” 

simply by attaching that adjective to its name.   

This does not mean that a formally national entity cannot acquire a credible 

international persona.  The London Court of International Arbitration by statute limits 

UK nationals to one-fourth of its membership; in the 2008 election to fill seven 

vacancies, the new members were of the following nationalities: India, Korea, Iran, 

Egypt, Argentina, Russia, and Sweden.  The Stockholm Chamber of Commerce has 

an international advisory board which convenes by regular telephone conferences to 

discuss arbitral appointments.  The Singapore International Arbitration Centre is 

presided by an Australian.  No one lifted an eyebrow when an Austrian was selected 

to chair the board of the Hong Kong Centre.  Credible institutions are sensitive to the 

importance of renewal of its decision-makers – i.e. term limits and transparent 

recruitment of replacements – to avoid perceptions of entrenchment and possible 

capture by special interests.   

Still, to achieve universal legitimacy requires considerable resources in terms 

of management, networks, information and outreach.  This is far beyond the capacity 

of the vast majority of purportedly international institutions.   

Most of you are, I imagine, aware of the clarion call of Sundaresh Menon, then 

still the Attorney General of Singapore but just about to become his country’s Chief 

Justice, when last May he gave the hour long keynote address to the ICCA Congress.  

One of the central concerns of his unsparing analysis of the weak sports of the arbitral 

process was the absence (or asymmetries) of information about the arbitrators selected 

by institutions.  To some extent this problem is alleviated by the emergence of a 
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universal bar of advocates who are well acquainted with eminent arbitrators, but that 

is not an adequate answer for a system intended to work for routine cases as well, with 

an even playing field for newcomers.  The AAA’s Employment Due Process Protocol, 

which sets forth a series of criteria to be met before the AAA will agree to administer 

cases, contains a requirement that parties should have sufficient information to be able 

to contact parties who have participated in cases handled by any arbitrator being 

considered for appointment. While that requirement may be valuable in the course of 

arbitrants’ due diligence, institutions as well as arbitrators also need to provide more 

meaningful specific information as a matter of course. 

Barriers to entrenchment and conflicts of interest 

We would hardly entrust the preparation of a penal code, no matter how 

excellent, to Ali Baba and the 40 thieves.  Nor did the joint study prepared by 

“international experts”, commissioned by Henry VIII in order to demonstrate his 

divinely ordered right to disregard the edict of Pope Clements; to divorce Catherine of 

Aragon; and to declare the royal supremacy of the Church in England, constitute a 

lasting contribution to ecclesiastical legal theory.  We want to know who pulls the 

strings and pays the piper.  What is one to think of arbitral panels limited to persons 

agreeable to industrial associations who then insist on the exclusive authority of such 

persons as a condition of consumer sales?  Or arbitral institutions established by and 

financed by a government, and insisted upon as a condition of tender for public 

contracts?  Or institutions created with the sole raison d’être that a small group of 

would-be arbitrators is disaffected from an existing institution around the corner 

became it does not give them sufficient appointments?  Since arbitral institutions 
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appoint arbitrators, their own legitimacy is fundamental; the process cannot be trusted 

if the choice of decision-makers is not.   

Even when institutions are wholly independent of public or private bodies, the 

possibility arises for other types of connections between their staff and the other 

protagonists of the process.  It is of course natural for individuals who play different 

roles in the same environment to communicate in a manner that can foster better 

practices. (The judiciary and the bar, for example, should not live on different 

planets).  But to avoid the perceptions of undue influence, institutions likely need to 

police not only issues of conflict of interest on the part of advocates and arbitrators 

acting under their rules, but also such matters as the personal and professional 

relations which quite understandably emerge between their staff and the law firms 

which have been or may become their employers. 

As arbitral institutions aspire to ever-enhanced inclusiveness, the problem of 

unilateral appointments will be exacerbated.  Arbitrants from ever more diverse 

backgrounds will insist on equal treatment and thus make their own appointments of 

arbitrators from a correspondingly more diverse pool.  An institution based in a 

particular city may well have excellent knowledge of local professionals, but if it 

purports to have national legitimacy how can it endorse unknown arbitrators from 

other cities?  And if it purports to have international legitimacy, how can it confirm 

unknown nominees from a country far away?  The problem is surmountable, but only 

with determination and a constant sense of concern.   

Practitioners become ever more sophisticated; their demands to understand the 

process increase apace, as does their intolerance for asymmetries of information.  
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Who appoints arbitrators, removes them, determines their compensation?  By what 

criteria are these decisions made?  What information is available with respect to 

nominees, including their availability, their expertise, their experience, and, above all, 

factors relevant to an evaluation of their aptitude to fairness in the context of a 

particular case?  Are there credible safeguards against cronyism, understood as ways 

for parties or their representatives to assert personal influence on their 

decision-making?  Arbitrants today are ever less willing to accept that important 

decisions are matters of opaque discretion taken behind the curtain.   

The uninitiated can only guess that the most serious institutions protect their 

integrity with internal protocols that ensure the incorruptibility of staff members who 

routinely become privy to sensitive information; how they deal with parties, 

arbitrators, lawyers, third parties and the media; what undertakings they make as to 

ongoing post-employment restrictions.  Equally, one surmises that many institutions 

ignore these matters entirely.  This may be a crucial challenge for arbitration in the 

coming years.  The good institutions have a common cause, and it is in their interest 

to distinguish themselves from less punctilious organisations.  This can be achieved 

with transparent practices established and adjusted in permanent consultation with all 

who have an interest in the process. 

Standards and sanctions 

Arbitrants naturally want to know whether administering institutions have any 

meaningful way to hold arbitrators accountable.  Are they accredited in any way?  Are 

they monitored for compliance with standards?  What are the sanctions, if any – 

disaccreditation, forfeiture of fees, suspension of eligibility?  Is there a serious attempt 
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to address the disquiet that may arise from the personal familiarity that might develop 

among leading arbitrators and advocates – some of whom wear either hat on different 

occasions – in a manner which is foreign to the more distant relations between 

advocates and judges?  How do institutions review arbitrators’ fees and costs to 

ensure that they do not take advantage of their position vis-à-vis the parties?  Is there 

a sensible way to provide access to qualitative data about arbitrators so as to reduce 

asymmetries of information?  How finally do institutions evaluate themselves – 

entirely by internal reviews, by peer review, on by some form of audit? 

Alexis Mourre has put his finger on a danger inherent in the kind of reforms 

implicitly suggested by these questions.  To ensure the independence of arbitrators by 

abolishing unilateral nominations would, for example, 

create a distance between the arbitral community and the users 
of arbitration.  Arbitrators would look less at the parties and 
more at the institutions, which all have their own degree of 
internal politics and their bureaucracy.  The risk would exist 
that arbitrators progressively move from their current culture of 
services providers, close to the needs and requirements of the 
users, to a culture of arbitral public servants or, even worse, of 
arbitral politicians. 

Mourre’s point is powerful; unless caution is exercised, the arbitral process 

may be suffocated by bureaucratic controls.  Regulators may be empowered to 

license, monitor, and evaluate arbitrators in accordance with ever-expanding policy 

directives that trump party autonomy.  Other officials may step in to establish 

performance standards as they – not the parties – perceive them.  In the end, we might 

thus end up with purely bureaucratic innovations such as a rule that certain types of 

contact may be subject to arbitration only by arbitrators appointed by ministerial 

decree, to be selected for individual cases by lot or simply by rotation.  This is very 
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far from arbitration as we know it – rather a new form of judicial outsourcing, 

masquerading as arbitration and passing on the cost to the litigants while avoiding the 

burden of judges’ salaries, benefits and pensions.  As often, it is important to proceed 

with caution less the cure be worse than the malady. 

Arbitral self-regulation is plainly the best hope to avoid imposed dystopias.  

Instructive examples come from the US, where the American Arbitration Association 

has led the way in devising a series of “due process protocols” for different types of 

arbitration, intended to ensure legitimacy, especially by controlling the effects of 

over-reaching by parties in a superior negotiating position.  (The AAA refuses to 

administer cases if the contractual process does not comply with the relevant 

protocol.)  A key element of the development of these protocols has been the 

significant involvement of interested groups, anticipating the criticism which might 

otherwise arise if such self-regulatory efforts remained a purely internal process. 

The cause of arbitration is championed by predictable cohorts of supporters: 

specialist lawyers, professional arbitrators, and arbitral institutions.  They all have 

important insights derived from experience, but will be seen as subject to a 

professional bias.  More valuable endorsement would come from those whose 

appraisal of the process is seen as neutral: arbitrants themselves, who seek other 

solutions if their legitimate demands for cost-efficiency and fairness are not met; 

public officials, who set the limits of arbitral freedom in light of the general interest; 

and members of the academy and civil society, who examine the advantages of 

private justice as a complement to public institutions. 
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Arbitration would be better understood if such outside observers were more 

engaged in assessing and improving the process.  Given that their interest is only 

intermittent and contingent, it behoves the arbitration community to solicit their 

views, and to provide them with information useful to their judgment.  To seek to 

escape their scrutiny would be a serious error. 

   *  * 

    * 

As I conclude, I should admit that the expression “universal arbitration” did 

not pop into my mind out the blue.  I had come across this passage from Tennyson’s 

long and melancholy poem “Locksley Hall”, published a century and a half ago, and 

particularly these lines: 

For I dip't into the future, 

far as human eye could see  

Saw the Vision of the world, 

and all the wonder that would be 

… 

Till the war-drums throbb'd no longer  

and the battle-flags were furled  

In the Parliament of man, 

the Federation of the world.  

There the common sense of most shall  

hold a fretful realm in awe  

And the kindly earth shall slumber 

lapt in universal law. 

 

Well, a hundred and fifty years have not been enough to get us there, and 

universal law still seems to be around a very distant corner.  But we do have occasions 
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to move toward that corner, and in the absence of universal law can at least, in some 

civilised sectors of our troubled world, engage in a meaningful dialogue that patiently 

aspires to universality.   


