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compounded this problem – which led Lord Judge, the Lord Chief Justice, to 
suggest last year that English courts should use more English common law in 
their decisions and not unreported cases from foreign jurisdictions that achieve 
“spurious importance by being linked with an earlier reported case”.

The present work is indeed succinct and authoritative. This can be seen 
by comparing the authors’ different treatment of the same issue arising under 
different legal instruments. These interlocking and overlapping instruments in 
some cases use the same language, and in others, build on the language used in 
earlier instruments. For example, under article VI of the New York Convention 
an enforcement court, when faced with an application to enforce an award 
while there is a pending application for the setting aside or suspension of the 
award at the place of arbitration, “may, if it considers it proper, adjourn the 
decision on the enforcement of the award and may also” order the other party 
to give suitable security. This power and language also appears in article 36(2) of 
the UNCITRAL Model Law and section 103(5) of the English Arbitration Act.

The commentators on the New York Convention briefly discuss Fertilizer 
Corporation of India, a 1982 decision of the US District Court for the Southern 
Distict of Ohio. This decision firmly established the judicial attitude in the US 
towards the exercise of this power to adjourn proceedings. A reader armed with 
this important reference can thus use the modern technology now available for 
case citation to access the plethora of US and Canadian decisions on the issue 
that have adhered to this precedent, such as Europcar Italia v Maiellanio Tours.

Turning to article 36 of the 1985 UNCITRAL Model Law, the contributors 
see no need to address the adjournment power in article 36(2) and rightly 
focus on the more important question of how the court should consider and 
exercise its enforcement powers when the award is not binding or has been 
suspended or set aside. When the adjournment power is considered under the 
English Arbitration Act, the book eschews any comparative law observation and 
correctly focuses on recent leading English decisions such as Minmetals German v 
Ferco Steel, IPCO (Nigeria) v Nigerian National Petroleum Corp and Dardana v Yukos 
Oil. Definitely no trainspotters in anoraks among this group of commentators.

One should not underestimate the value of a compendium such as this. It 
is also an invaluable teaching tool, as illustrated by its convenient collation of 
instruments showing the development of the fundamental principle that each 
party must have a reasonable opportunity to present its case. The reader can 
readily access article V.1(b) of the New York Convention, which proposes that 
the enforcement of an award may be refused if the party against whom the award 
is invoked “was unable” to present his case. The language had changed by the 
time of the 1985 Model Law – in article 18, the requirement had become that 
each party shall be given a “full opportunity” of presenting its case. The 1985 
Model Law adopted the language of rule 15(1) of the 1976 UNCITRAL rules, 
which required the arbitral tribunal to conduct the arbitration in such manner 
as it considers appropriate provided each party is given a “full opportunity” of 
presenting its case. One then sees a further change in emphasis in the English 
Arbitration Act, which requires the arbitral tribunal to give each party a 
“reasonable opportunity” of presenting its case and dealing with that of the 
opponent. Turning to the 1998 ICC rules, the revised language was adopted 
and the arbitral tribunal was required to ensure that each party has a “reasonable 
opportunity” to present its case. It is perhaps unfortunate that, when the Model 
Law was being revised in 2006, the phrase in article 18 was not changed from a 
“full” to a “reasonable” opportunity of presenting a case. All is not lost, however, 
(this is where a dreaded comparative law reference might come to the rescue): the 
Hong Kong High Court has recently accepted a submission that the distinction 
between a “reasonable opportunity” under the 1998 ICC rules, and a “full 
opportunity” under the 2006 Model Law is “a distinction without a difference” 
(Pacific China Holdings v Grand Pacific Holdings).

This work is a quick reference tool for the practitioner, student and 
teacher. Its editor and authors are to be commended. It will help provide an 
understanding of the coherent, but still developing, system of international 
arbitration and its foundations.

Reviewed by Malcolm Holmes QC of Eleven Wentworth in Sydney.
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