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Winstanley was speaking as co-chair of a symposium session where 
audience members addressed questions on current issues that had been 
submitted in advance. Besides the impact of Jivraj, delegates discussed whether 
institutions rather than parties should appoint arbitrators, the difficulties 
presented by barristers from the same chambers appearing opposite each other 
in a case, and the value of ad hoc versus institutional arbitration. Jacomijn van 
Haersolte-van Hof, who runs a boutique practice in The Hague, was the other 
chair.

How, and whether, institutions and practitioners should react to Jivraj was 
a subject of fervent debate. Winstanley said there was no question that the big 
London law firms are hurriedly revising their advice to clients and redrafting 
arbitration clauses to exclude the nationality requirements in article 6 of the 
LCIA Rules.

Marie Berard of Clifford Chance asked whether the LCIA and ICC rules 
should be amended to remove nationality requirements. But Guy Pendell of 
CMS Cameron McKenna urged the institutions to “stick to their guns”. He 
said his firm had considered including a provision in LCIA arbitration clauses 
that article 6 should be excluded insofar as it is not permitted by law. “But 
assuming the armageddon scenario that the Supreme Court does not overturn 
Jivraj, such a provision would create a real practical problem because the 
decision of what is the relevant law is not for the institutions to make – it’s a 
choice for the tribunal.”

Although the Court of Appeal had held that the requirement that the 
arbitrators were Ismaili was not severable, and hence struck down the entire 
arbitration clause, Pendell thought such a specific request by the parties was 
very different from choosing arbitration administered by an institution that 
happened to have a nationality requirement in its rules. A court would find it 
much simpler to disapply such a requirement and leave the arbitration clause 
intact, he argued.

John Rushton, a consultant at the ICC’s UK branch, said he hadn’t 
been authorised to diclose the ICC’s position regarding Jivraj, but observed 

that unlike the 
LCIA rules, 
the ICC rules 
already provide 
that nationality 

requirements can be waived “in suitable circumstances, if neither party objects” 
– which perhaps eliminated the need for a rule change. But Winstanley said 
that raised the question of whether users of arbitration would be prepared to 
tolerate losing that right.

Earlier Stephen Jagusch had downplayed the negative impact of Jivraj on 
London as an arbitral seat, describing it as only “temporarily problematic”. He 
said he was confident that if not overturned by the UK Supreme Court, the 
decision would find its way to the European Court of Justice. “The ECJ will 
either say the English courts are right, in which case it’s a problem for Europe, 
or it’ll say they were wrong and the problem will be gone. 

But Philippe Pinsolle warned that the ECJ “is absolutely ignorant about 
arbitration”, as demonstrated in the recent West Tankers decision. Although 
Pinsolle said Jivraj was “a statistical outrider”, he warned against allowing it to 
become a European problem. “The ECJ has a political purpose, which is to 
further the European Union. If you take the question there, I predict that the 
answer will be bad.” He concluded with a plea: “If you could solve the problem 
domestically, that would be a good idea.”

Pinsolle also remarked that not only institutional rules impose nationality 
requirements to ensure the appearance of neutrality. The ICSID Convention, 
for example, prohibits states from nominating their own nationals as arbitrators 
in disputes. On the same topic, Graham Coop, from the Energy Charter 
Secretariat in Brussels, volunteered that by the logic of Jivraj, the EU was 
itself a contracting party to a discriminatory treaty, since the Energy Charter 
Treaty’s state-to-state arbitration provisions prevent tribunal chairs from being 
a national of either state in the dispute.

Claes Lundblad, of Roschier in Stockholm, asked whether Jivraj might be 
used as grounds to block enforcement of a foreign award in the UK, if a foreign 
arbitral institution has applied its own nationality rule. Winstanley said the 
short answer was yes. “There’s no question that at the moment, as Jivraj stands, 
the matter could be brought in an action resisting an award.”

But he warned against any premature reactions. “One can’t rush to 
change rules 
while there are 
open options 
for appealing 
this matter.”
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