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Welcome to Global Arbitration Review’s 
Collection of Sample Articles

At Global Arbitration Review we utilise our experienced and dedicated 
team of journalists, as well as our expert connections in the arbitration 
field, to bring you a unique analysis of international arbitration 
developments worldwide.

On the following pages you will find a collection of complete news 
articles, and extracts, designed to give you an idea of the full breadth 
of arbitration news and analysis on offer as part of a subscription to 
Global Arbitration Review.
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Hong Kong court rules on parallel 
but opposite requests
ALISON ROSS
THURSDAY, 15 MARCH 2012

A Hong Kong court faced with mirror-image applications for an anti-arbitration injunction and a stay 
of court proceedings in favour of arbitration has allowed the latter – but suggested that the court 
has general jurisdiction to restrain cases to which the Hong Kong Arbitration Ordinance applies.

Judge P Ng SC in the Hong Kong Court of First Instance issued his decision last week, allowing 
the continuation of an HKIAC claim brought by the Sequedge Group, an institutional investor in 
Asia represented by Sidley Austin, against Chinese food processing entrepreneur Lin Ming.

In reaching his decision, the judge recognised a tension between the Hong Kong Arbitration 
Ordinance, which provides limited grounds for staying an arbitration and states that no courts shall 
intervene in matters governed by the ordinance except where it so provides, and the Hong Kong 
High Court Ordinance that grants the courts general jurisdiction to provide injunctive relief.

The judge declined to express a conclusive view on how the seemingly conflicting provisions 
interact, stating that “the relationship […] is a matter that requires detailed consideration and is 
eminently suitable for decision by the higher courts”.

Nevertheless he said that, in the absence of such a decision, he was “content to assume” the court 
has a general jurisdiction to grant anti-arbitration injunctions - a power that should be exercised 
“very sparingly and with great caution”.
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Factually similar claims

The mirror-image applications related to two actions filed in the wake of the Sequedge Group’s 
attempt to buy a 10 per cent stake in Lin’s food processing group in mainland China. The 2008 
sale was effected through a share purchase agreement, containing various conditions of sale and 
an arbitration clause.

Last September, two Sequedge companies and a third company that had held shares in trust 
for them, commenced HKIAC arbitration against Lin for failing to comply with a put option in the 
agreement. The option allowed the companies to sell the shares back if the group was not floated 
within two years.

Two months later, Lin and one of his companies filed a lawsuit in the Hong Kong court against the 
Sequedge companies and 26 other defendants. He claimed that they had conspired with mainland 
Chinese officials to get him arrested for breaching tax reporting requirements and then unlawfully 
sought to take over his group during his detention.

Lin said this fundamental breach of the share purchase agreement resulted in its termination and 
the loss of the right to exercise the put option.

According to the judge, it is “common ground” between the parties that the facts and matters relied 
on in the two actions are “substantially the same”.

The injunction applications

Lin applied for an anti-arbitration injunction under section 21L of the High Court Ordinance late 
last year, after the HKIAC and arbitrator Michael Moser rejected applications to stay the case. 
He argued that if the arbitration were allowed to continue there would be two different tribunals 
adjudicating the same facts and evidence and a risk of inconsistent results.

He also complained it would be “oppressive” for him to have to handle two identical actions at 
once.

In their parallel application to stay the court proceedings, the Sequedge companies relied on 
section 20 of the Arbitration Ordinance, which gives effect to article 8 of the UNCITRAL Model 
Law. This sets out the principle that if the parties have a valid arbitration agreement and the 
dispute falls squarely within it the matter must be referred to arbitration.

Read in conjunction with article 12 of the ordinance, which states that “in matters governed by this 
law, no court shall intervene except where so provided…”, the companies argued that section 20 
denies the court any power to intervene in arbitration. The court’s general jurisdiction is effectively 
ousted, they claimed.

While the judge did not go so far as agreeing with this, he accepted that it was Lin who had 
created the risk of inconsistent proceedings by initiating the court action two months after the start 
of the arbitration.

He also accepted it would be unjust to the companies if they were restrained from starting the 
arbitration until after a trial which, because of the multiple defendants, was likely to take some 
time.

Since there were variations in the claimants and defendants in each case, staying the arbitration 
would not even ensure that the dispute was resolved in a single proceeding, he noted.
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Two resign from Iran-US Claims Tribunal
SEBASTIAN PERRY
TUESDAY, 20 MARCH 2012

The Iran-United States Claims Tribunal in The Hague is seeking a pair of new arbitrators, after two 
long-serving members resigned last week.

Bengt Broms of Finland and Gaetano Arangio-Ruiz of Italy 
will step down from the nine-member tribunal in the next few 
months, after some 25 years of service.

While the US and Iranian governments each appoint three 
tribunal members, it falls to those six arbitrators to select 
the other three “neutrals”, who traditionally come from third 
countries. Under the modified version of the UNCITRAL rules 
governing the tribunal, they have 30 days to agree on a choice.

If they fail to agree in that time, either state can ask the appointing authority to make the selection; 
or, if they are close to agreement, they can extend the appointment deadline. The appointing 
authority, as selected by the Permanent Court of Arbitration, is currently Pim Haak, former 
president of the Dutch Supreme Court.

Broms, 82, joined the tribunal in 1988 and is chair of its first chamber. A professor of constitutional 
and international law at the University of Helsinki for 24 years, he became a member of the 
Permanent Court of Arbitration in 1986 and was a member of the ICC International Court of 
Arbitration between 1985 and 1997.

He served on numerous Finnish delegations to the General Assembly of the United Nations. In 

Broms and Arangio-Ruiz
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1991 Broms also sat as an ad hoc judge at the International Court of Justice for a dispute between 
Finland and Denmark over shipping rights in the Great Belt, the strait dividing Denmark’s eastern 
and western islands.

Veijo Heiskanen, partner at Lalive in Geneva, studied under Broms at the University of Helsinki 
and later worked as his legal assistant at the Iran-US Claims Tribunal. He tells GAR, “I learned to 
know Professor Broms as a truly cosmopolitan man of many skills, including languages, but above 
all as a great diplomat. It was a unique opportunity to learn the world of international arbitration 
from the inside.”

Heiskanen says Broms “excelled” in many areas, not least as chair of a UN committee that 
developed the definition of aggression under international law, adopted by the General Assembly 
in 1974.

Arangio-Ruiz joined the tribunal in 1989 and is also chair of its third chamber. Between 1974 
and 1999 he was a professor of international law at the University of Rome, La Sapienza, having 
occupied similar roles at the universities of Bologna, Padua and Camerino.

From 1987 until 1996 he also served as special rapporteur on state responsibility for the UN’s 
International Law Commission (a role later filled by James Crawford SC), helping to codify 
what would eventually become the ILC’s 2001 Draft Articles on Responsibility of States for 
Internationally Wrongful Acts.

Between 1959 and 1985 Arangio-Ruiz was legal adviser to the Italian Agency for Nuclear Energy. 
He has been an expert or member of Italian delegations at various conferences concerning the 
adoption of conventions on the peaceful uses of nuclear energy.

Established under the Algiers Declarations of 1981, the Iran-US Claims Tribunal was set up to 
resolve claims arising from Iran’s Islamic Revolution and the freeze on Iranian assets ordered by 
President Jimmy Carter in the wake of the US embassy hostage crisis.

Originally divided into three chambers, the tribunal is now sitting in plenary to hear a number 
of complex state-to-state disputes, including matters concerning military hardware contracts 
worth billions of dollars, as well as disputes over the interpretation of the Algiers Declarations 
themselves.

The retirements come at what is already a time of transition for the tribunal. One of the US’s 
appointed arbitrators, George Aldrich, steps down at the end of this month, to be replaced by 
Thomas Johnson, departing co-chair of the global international arbitration group at Covington & 
Burling. Aldrich was the only remaining original member of the tribunal, having served continuously 
since its creation. The tribunal held a reception last week to mark his retirement.

In December, the tribunal’s long-serving secretary general, Sri Lankan diplomat Christopher Pinto, 
also stepped down, to be replaced by Dutch diplomat Christiaan Krӧner – the former secretary 
general of the Permanent Court of Arbitration.

However, this is the first vacancy to arise among the third-country arbitrators since the sudden 
death of the tribunal’s former president, Krzysztof Skubiszewski of Poland, in February 2010. 
Belgian arbitrator Hans van Houtte was selected to replace him as tribunal member in June of that 
year and was unanimously appointed president three weeks later.
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CONSTRUCTION: ICC award should 
not have been set aside
In July the Singapore Court of Appeal – the city-state’s highest 

court – upheld a decision setting aside an ICC award enforcing 

a dispute adjudication board decision in favour of a contractor 

under the FIDIC Red Book. Chris Seppälä, a partner at White 

& Case LLP in Paris and special adviser to the FIDIC contracts 

committee, says the court was wrong.

The case, CRW Joint Operation v Perusahaan Gas Negara, involved a contract 
between a publicly owned Indonesian company (the employer) and an 
Indonesian joint operation (the contractor) for the construction of a 
pipeline. The contract was based on the FIDIC Conditions of Contract for 
Construction, 1999 (the Red Book) and was governed by Indonesian law. 
A dispute arose between the parties about the value of 13 variation order 
proposals submitted by the contractor. The parties referred the dispute to 
a single person dispute adjudication board, which valued the variations 
at US$17 million and ordered the employer to pay them. The employer 
refused to do so and issued a notice of dissatisfaction with the dispute 
adjudication board decision.

The contractor then filed a request for arbitration with the ICC 
seeking to oblige the employer to “promptly give effect” to the “binding” 
dispute adjudication board decision, in accordance with sub clause 20.4 
of the Red Book. The governing substantive law was that of Indonesia 
and the place of arbitration was Singapore. The majority of the arbitral 
tribunal (chairman Alan Thambiayah and co-arbitrator Neil Kaplan 
CBE QC SBS) found that the dispute adjudication board decision was 
binding on, and to be given immediate effect by, the parties and that the 
contractor was entitled to immediate payment of the sum. The other 
co-arbitrator, H Priyatna Abdurrasyid, issued a dissenting opinion on 
separate grounds.

Subsequently, the employer obtained an order from the Singapore 
High Court setting aside the award. The contractor appealed to the 
Singapore Court of Appeal, which dismissed the appeal. Although the 
courts based their respective judgments on somewhat different grounds, 
the assumption that a “binding” decision of a dispute adjudication board 
(that is, one that has been the subject of a notice of dissatisfaction) should 
not be enforced by arbitration, due to a perceived “gap” in sub-clause 
20.7, featured heavily in their reasoning.

In GAR’s coverage of the Court of Appeal judgment, Philip 
Jeyaretnam SC of Rodyk & Davidson in Singapore, counsel to the 
employer, was quoted as saying that the judgment “gives valuable 
guidance to international construction lawyers dealing with [dispute 
adjudication board] decisions.” While Mr Jeyaretnam’s skills as an 
advocate are not to be doubted, the guidance that the judgment offers is 
highly questionable, as the Court of Appeal made no less than four errors 
in its reasoning.

First, it failed to understand what the arbitral tribunal was appointed 
to decide, as it misread the terms of reference (drawn up under the ICC 
Rules) for the arbitration. Second, it misinterpreted subclause 20.7 of 
the Red Book, as it failed to take account of the history of the clause. 

Third, it misinterpreted subclause 20.6 of the Red Book as requiring a 
rehearing of the dispute on the merits and it also failed to appreciate that, 
as the employer had not filed a counterclaim, the arbitral tribunal could 
not, under the ICC Rules, grant the employer affirmative relief. Fourth, 
it misinterpreted the arbitral tribunal’s final award as not adequately 
protecting the employer’s right to commence a separate arbitration with 
respect to the merits of the dispute adjudication board decision. The 
award, as drafted, was fully adequate to do so.

It is, perhaps, understandable that national courts may occasionally 
misinterpret an industry-specific form of contract like the Red Book. It 
is less excusable for the highest court of a country that is an international 
arbitration centre to allow an award to be set aside because it misread the 
terms of reference in an ICC arbitration and failed to take account of the 
procedure for counterclaims provided for by the ICC Rules.
Cases referenced
CRW Joint Operation v Perusahaan Gas Negara (Persero) TBK [2011] SGCA 
33.
A fuller account of Seppälä’s views on this case will appear in a forthcoming 
article in The International Construction Law Review in January 2012. 

SLOVAKIA: Court expands powers of 
review
Slovakia’s Constitutional Court has ruled it has jurisdiction to review 

and set aside domestic arbitral awards for errors of law, if they are 

so serious as to amount to a breach of the right to a fair trial. Martin 

Magál and Juraj Gyarfas, partner and associate at Allen & Overy in 

Bratislava, say the decision sets a dangerous precedent.

Background
Slovakia’s Constitutional Court, as in many central European countries, is 
modelled on the German Federal Constitiutional Court. It can review the 
constitutionality of legislation and hear complaints by private persons who 
claim their fundamental constitutional rights were breached by actions of 
public authorities. This includes the right to a fair trial pursuant to article 
6 of the European Convention on Human Rights (ECHR). On this 
basis, the court often reviews decisions of ordinary state courts under the 
obvious argument that they are also public authorities. However, the general 
understanding until now was that the Constitutional Court did not have 
authority to review or set aside arbitral awards rendered in Slovakia.

Slovakia’s Arbitration Act (Act No. 244/2002 as amended), inspired 
greatly by the 1985 UNCITRAL Model Law, provides for a limited list 
of grounds on which Slovakian state courts can set aside arbitral awards. 
Neither a mistake in law nor a failure to give reasons – nor, surprisingly, 
public policy – is listed among the grounds for a challenge.

Facts of the case
The case arose out of a simple loan agreement, under which the claimant 
lent €6,000 to three individual borrowers, who were jointly and severally 
liable. On the borrowers’ default, the claimant first sought and obtained an 
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arbitral award against two of the borrowers. The award was issued by the 
arbitral institution agreed in the loan agreement (the Arbitral Tribunal at the 
Slovakian Chamber of Arbitration in Velký Krtíš). The claimant then sought 
to obtain another award from the same arbitral institution against the third 
borrower. This time, however, his claim was dismissed with the argument 
that he should have brought the claim against all of the jointly and severally 
liable borrowers at the same time. This conclusion was obviously wrong 
under Slovakian law, which allows a creditor to sue each jointly and severally 
liable debtor individually for the whole amount.

Since he could not identify any grounds for the award to be set aside 
by a state court under the Arbitration Act, the claimant filed a complaint 
with the Constitutional Court, alleging that the award breached his 
constitutional right to a fair trial, right to legal protection and right to 
ownership.

The court’s reasons
The Constitutional Court stated that this is the first case in which it 
decided to assess the legality and constitutionality of an award issued by 
a private arbitral institution. It affirmed that state courts’ intervention in 
arbitral proceedings should be kept to a minimum, in accordance with 
the Arbitration Act. It went on to state, however, that even if arbitral 
proceedings are “simpler” than proceedings before state courts, there are 
certain basic principles of justice, legality and constitutionality enshrined 
in the Constitution and the ECHR that must be observed. These were 
found to have been breached by the arbitral institution, since the award was 
based on an obvious mistake of law and since it did not contain clear and 
understandable reasons for the conclusions made. Given that the claimant 

could not exercise any other remedy against the award under Slovakian law, 
the Constitutional Court ruled that its authority to set aside state court 
judgments for reasons of unconstitutionality should by analogy also apply to 
awards issued by private arbitral institutions. On the basis of this argument, 
the award was set aside and the arbitral institution was ordered to hear the 
case again.

Analysis
In its quest for justice, the Constitutional Court has inadvertently opened a 
potential Pandora’s box of additional remedies for the challenge of arbitral 
awards rendered in Slovakia (the national law treats all locally rendered 
awards as domestic, even if international in character). In addition to the 
two basic procedural principles applicable to Slovakian arbitration, namely 
the equal treatment of the parties and their opportunity to present their 
case, the stricter test of a fair trial will now have to be applied to arbitrations 
conducted in Slovakia. Whether this will be for the better or worse remains 
to be seen. Clearly, it undermines the principle of the finality of arbitral 
awards. Dissatisfied parties to arbitral proceedings will in any case be 
motivated to use the constitutional complaint procedure as another form of 
challenging an award. Moreover, the ruling may also serve as a precedent to 
arbitration-unfriendly constitutional courts in other countries in the region.

Case referenced
Case No. III. ÚS 162/2011-34 dated 31 May 2011. Full-
text Slovak version is available at www.concourt.sk/rozhod.
do?urlpage=dokument&id_spisu=393604
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The selection process is similar to that used in our sister publication, The 
International Who’s Who of Commercial Arbitration. It began late last year when 
we put out a call for nominations in the GAR briefing. That led to some 
150 individuals being put forward. By looking at the quality of their referees 
and the frequency with which they’ve appeared in GAR coverage, we 
whittled them down to a “shortlist” of about 100 names. We then circulated 
this to informed sources – including members of GAR’s editorial board and 
practitioners who appeared on the 2006 list – who voted on the candidates 
they thought most deserving of inclusion.
 We used the tally of votes to guide us in making the final cut, but it 
wasn’t our only consideration. We tried to make the selection as diverse as 
possible in every sense, which meant that occasionally we chose to overlook 
a high-scoring practitioner from an already well-represented arbitral seat such 
as London, say, in favour of someone from a less-covered region. Likewise, 
where possible we have tried to counter the clout of the big law firms with a 
showing of independent and boutique practitioners.
The final list breaks down as follows:
•	 10	women	to	35	men;
•	 	23	Europe-based	practitioners	(of	which	9	are	in	the	UK	and	14	on	the	

Continent);
•	 	5	Asia-based	practitioners	(of	which	3	are	Asian)	and	2	in	the	Middle	East;	
•	 10	US-based	lawyers	and	3	in	Canada;	and
•	 7	Latin	American	nationals,	of	which	3	are	based	in	Latin	America

All those selected were 44 or younger as of 1 September 2011. Their average 
age was just under 39, with the youngest aged 34.
 We invited the winners to respond to a short survey. Their answers reveal 
some common themes. When asked about the most important challenges 
facing international arbitration, many thought costs and delay are still the areas 
of most concern. In response to the question, “Who do you consider your 
mentor?” certain names crop up again and again – notably Gary Born and the 
late French professor Philippe Fouchard.
 To those considering a career in arbitration, the participants tend to advise 
patience, intellectual curiosity and the pursuit of broad practical experience. 
As one person put it, “Don’t embark on this career unless you genuinely have 
a passion for international arbitration. There are plenty of people who do, and 
they will beat you to the top.” Or in the words of another, “If you think it 
is sufficient to be very smart and highly educated to succeed, you are quite 
mistaken.”
 Some important caveats need to be made. Unlike in 2006, we took the 
decision this time around to focus exclusively on practitioners. Therefore you 
won’t find nominees from, say, the ICC, LCIA and the Permanent Court of 
Arbitration appearing here, even though under broader criteria they would 
certainly be worthy of inclusion. Likewise, the many academics producing 
important research in the field aren’t represented here.
 Finally, we took the – for some, unpopular – decision that people who 
featured in the 2006 list wouldn’t be eligible for inclusion in this one. For the 
sake of fairness, as several of those individuals remain under 45 and received 
repeat nominations this time around, we revisit the 2006 list at the end of the 
survey to see what those listed have been doing in the last five years.

45
The “45 under 45” is intended as a guide 
to the leading figures of the international 

arbitration bar under the age of 45. The 
first time we published such a list was in 
our inaugural issue in 2006, so it seemed 

about time for a reappraisal.

UNDER
45
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THE 45 UNDER 45

Roberto Aguirre Luzi (King & Spalding)
Catherine Amirfar (Debevoise & Plimpton)
Claudia Annacker (Cleary Gottlieb Steen & Hamilton)
Domitille Baizeau (Lalive)
John Bang (Bae Kim & Lee)
Yas Banifatemi (Shearman & Sterling)
Julie Bédard (Skadden Arps Slate Meagher & Flom)
Sébastien Besson (Python & Peter)
Emmanuelle Cabrol (Herbert Smith)
Andrea Carlevaris (Bonelli Erede Pappalardo)
Cristian Conejero Roos (Cuatrecasas)
Justin D’Agostino (Herbert Smith)
Louis Degos (K&L Gates)
Stephen Fietta (Volterra Fietta)
Daniel Gal (Dechert)
Hamid Gharavi (Derains & Gharavi)
Eduardo Damião Gonçalves (Mattos Filho, Veiga Filho, 
Marrey Jr e Quiroga Advogados)
Renato Stephan Grion (Pinheiro Neto Advogados)
Karim Hafez (Hafez)
James Hosking (Chaffetz Lindsey)
Johannes Koepp (Baker Botts)
Sophie Lamb (Debevoise & Plimpton)

Andrew McDougall (Perley-Robertson Hill & McDougall)
Andrea Menaker (White & Case)
Craig Miles (King & Spalding)
Reza Mohtashami (Freshfields Bruckhaus Deringer)
Salim Moollan (Essex Court Chambers)
Sylvia Noury (Freshfields Bruckhaus Deringer)
Robin Oldenstam (Mannheimer Swartling)
Colin Ong (Dr Colin Ong Legal Services)
Georgios Petrochilos (Freshfields Bruckhaus Deringer)
John Rhie (Kim & Chang)
Javier Robalino (Paz Horowitz Robalino)
Noah Rubins (Freshfields Bruckhaus Deringer)
Aníbal Sabater (Fulbright & Jaworski)
Ank Santens (White & Case)
Jan Schaefer (Allen & Overy)
Franz Schwarz (WilmerHale)
Anthony Sinclair (Allen & Overy)
Ignacio Suarez Anzorena (Chadbourne & Parke)
Yu-Jin Tay (Shearman & Sterling)
Martin Valasek (Norton Rose OR)
Baiju Vasani (Crowell & Moring)
Gaëtan Verhoosel (Covington & Burling)
Roland Ziade (Cleary Gottlieb Steen & Hamilton)
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Roberto Aguirre Luzi
Partner, King & Spalding
Houston
Argentine
38 

Why international arbitration?
Clients and colleagues brought me into it 11 years ago and, thank God, 
never left me.
What’s been the highlight of your career so far? 
Helping City Oriente obtain provisional measures against Ecuador, and 
then to settle the case. It was a small oil company from Texas with a half-
Ecuadorean management, who were involved in every aspect of the case 
because the production-sharing agreement was their main asset. We were 
literally fighting for the company’s survival. The fight became intense when 
the state started local criminal actions against the Ecuadorean managers, 
forcing them to flee the country and live in exile for several months. Those 
that have requested provisional measures of this nature can well understand 
the importance and the pressures involved. The client’s last hope lies with 
the result of your work, even their basic right to freedom.
Who do you consider your mentor?
Doak Bishop. I have been fortunate enough to learn not just from one of 
the best advocates in the world, but from someone who takes the training 
of his team’s advocacy skills very seriously. 
Who else in the field do you admire?
I have been fortunate to work with and come up against several brilliant 
colleagues. I enjoy working with and greatly respect Margrete Stevens. She 
is very experienced in understanding arbitrators’ different personalities and 
a tribunal’s dynamics.
What other career might you have chosen?
I would have continued advising international companies in Argentina on 
public law and energy issues.
What advice would you give someone just starting out?
To be patient and build your advocacy skills. The path into this small and 
very competitive business can be long and frustrating. If you can’t show 
your skills through tribunals’ decisions, then try to write and publish as 
much as you can. 
Do you sit as an arbitrator? 
So far I have only acted as counsel.

What are the biggest challenges facing arbitration?
The number one challenge is to maintain the system’s credibility. Clients’ 
frustration with some important aspects of the system, including the 
time it takes to get a final award and the cost involved, is something that 
concerns us. Some clients are still waiting for an award three to four years 
after the merits hearing. No business can be sustained long-term in those 
conditions.
If you could change one thing about the system...?
I think that time and globalisation are changing it, but the excessive 
influence of Anglo-Saxon culture in this business is a remnant from the 
past that should change to ensure arbitration is not seen as created by 
and for a particular culture. Fortunately, I think several Latin American 
countries are embracing domestic and international arbitration and 
making it an important mechanism to settle disputes. For example, Peru 
has been intensively arbitrating its disputes for years, andd no longer sees 
it as a system imposed by foreign powers.
What’s been your most memorable moment in a hearing?
On the seventh day of a hearing, Sir Arthur Watts was going to be cross-
examined by opposing counsel on the by now well-known “defence of 
necessity” issue. It was still early in the day when suddenly the opposing 
counsel from Argentina starts questioning Watts on the sinking of the 
General Belgrano during the 1982 Malvinas war [ie, the Falklands conflict]. 
The cruiser was sunk during the war by a British nuclear submarine 
torpedo, taking 323 sailors with her. In 1982 Watts was deputy legal advisor 
in the Foreign and Commonwealth Office. Argentina, to this day, claims 
that the sinking of the Belgrano occurred outside the UK’s total exclusion 
zone and was not a justifiable act in light of the necessities of war. Some 
in Argentina even claim this was a crime against humanity. The tribunal 
stopped this line of questioning as it was totally improper, but those 20 
minutes were unforgettable. 
What’s your favourite city to arbitrate in?
Most of my hearings have been in Washington, DC, but I love to have 
hearings in Paris. I also must admit that one of the best times I had was 
during a hearing at CAM Santiago in Chile. It was a great venue, not to 
mention the hospitality of our colleagues in Chile. And great ceviche too!
What’s your favourite restaurant?
My	selections	go	with	the	cities	I	visit	the	most:	Da	Marco	in	Houston;	
Spiagge	di	Napoli	and	Guido	in	Buenos	Aires;	Astrid	&	Gaston	in	Lima.	
There’s no steakhouse on my list, as the best asado is at my house.
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Catherine Amirfar
Partner, Debevoise & Plimpton
New York
US citizen
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Why international arbitration?
It’s a heady combination of worldly clients and an intellectually compelling 
practice that makes it tough to beat. My family and I fled Iran after the 
Iranian	Revolution;	 at	 an	 early	 age	 I	 developed	 an	 abiding	 interest	 in	
international issues. 
What’s been the highlight of your career so far?
Being one of the youngest advocates to argue in the International Court 
of Justice in the Avena (Mexico v United States) case. It just doesn’t get better 
than standing up in the Peace Palace.
Who do you consider your mentor?
I have been truly fortunate to work at Debevoise with two of the very best 
in the field:  Donald Donovan and David W Rivkin.
What advice would you give someone just starting out?
The best advice is to become a well-rounded, creative and credible advocate. 
Procedural flexibility regularly provides opportunities for creative solutions 
for our clients. The desire to persuade, however, cannot be allowed to 
interfere with an advocate’s credibility. If the panel harbours even the 
slightest doubt as to this, no presentation can be effective.
What are the biggest challenges facing arbitration?
The perception that it takes too long and is at too high a cost. While I 
think arbitration is still far ahead of litigation in this regard, the perception 
that the gap is closing is something we need to address. I am very happy 
that the Debevoise protocol, which sets out some basic recommendations 
to improve efficiency, has received so much attention in our community.
What’s been your most memorable moment in a hearing?
A cross-examination I conducted. Following a devastating admission, a 
silence descended on the hearing room and one of the arbitrators asked the 
witness, “Did you say what I think you said?”
What’s your favourite city to arbitrate in?
New York. In our business of constant travel, it’s nice to be close to home 
for hearings.
What’s your favourite restaurant? 
A tiny spot in Oaxaca, Mexico, that serves the best guacamole I’ve ever 
tasted.

Domitille Baizeau
Partner, Lalive 
Geneva
French-New Zealander
40

Why international arbitration?
It all happened by chance really: I trained and started my legal career in 
commercial litigation in New Zealand. When I decided to move to Paris 
for personal reasons, I was offered a position in the international arbitration 
practice group of Freshfields Bruckhaus Deringer. I never looked back.

What’s been the highlight of your career so far? 
There have been many, but working closely with Pierre Lalive as counsel 
when I joined the firm in 2004 was definitely one of them.
Who do you consider your mentor?
I have had many over the years. Since joining Lalive, there are two people 
in particular to whom I have turned for guidance when needed: Matthias 
Scherer and Veijo Heiskanen. Both have outstanding legal minds but not an 
ounce of arrogance.
What other career might you have chosen?
I think I would have stuck to litigation. I do have interests outside law, but 
never thought of wine making, skiing or singing as viable career options.
What advice would you give someone just starting out?
The advice I give to our interns: aim for perfection in particular in your 
written	work;	do	not	think	that	learning	about	arbitration	in	books	and	
through courses is sufficient - practical experience is absolutely key in this 
field,	and	the	broader	your	experience	the	better;	and	keep	an	open	mind,	
as each case and each client is unique and you never stop learning.
Do you sit as an arbitrator?
I got my first appointments at 37, from the LCIA and from the Swiss 
Chambers.
What are the biggest challenges facing arbitration?
Retaining flexibility and creativity while ensuring predictability and an 
even playing field for all the protagonists. Creating new rules to cover every 
single issue one may encounter may not be the best or only way to reach 
the right balance. Another challenge is cost control, even if the issue may 
not be as acute everywhere, and even if, compared to litigation, arbitration 
usually remains a better alternative.
If you could change one thing about the system...?
Having so many practitioners, arbitrators included, who insist on following 
the procedure they are used to and resist any different approach. I could 
also do without arbitrators who do not seem to know what it is like to act 
as counsel.
What’s been your most memorable moment in a hearing?
When our party-appointed arbitrator, a well-known Canadian practitioner, 
was challenged by the other side after the hearing, among other grounds 
on the basis that I had fed him questions for the witnesses, when in fact I 
had quite obviously only been passing the attendance sheet back to him.
What’s your favourite city to arbitrate in?
As a seat, Geneva and Zurich, because of the extremely straightforward 
and arbitration-friendly legal environment we enjoy in Switzerland. As a 
favourite place to be, Paris, followed by Stockholm and London.
What’s your favourite restaurant?
After home (my husband is a great cook), it is Le Clos du Lac, a small 
restaurant on the shore of Lake Geneva, five minutes from where I live. The 
food is consistently superb.
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One of the widely recognised benefits of international arbitration is its 
efficiency. However, the alleged advantages of speedy resolution and 
lower costs can go out the proverbial window in cases that could have 
been resolved on pretrial dispositive motions had they proceeded in 
court rather than in arbitration.

In many national court systems, if a cause of action is legally 
or factually deficient, it can be dismissed long before trial. For 
example, in US courts, a cause of action that fails as a matter of law 
is subject to dismissal on the pleadings for failure to state a claim on 
which relief may be granted. Both US and English courts also allow 
summary judgment to be granted for claims that can be resolved 
based on uncontested facts.

By contrast, in arbitration, even if a claim is patently 
unsupportable, the claimant will normally be permitted to request 
documents from the other side, submit witness statements and 
expert reports, and conduct a full hearing on all the issues, including 
examination of the other side’s fact and expert witnesses. Only 
at the end would the tribunal rule that the claim fails as a matter 
of law, or was never supported by any evidence – a ruling that 
could have come earlier and obviated the need for further fact 
development, experts, and hearings.

Thus, the more meritless a case, the more likely that submitting 
it to arbitration will dispose of it less efficiently than resolving it in 
court. Such a result is not only wasteful, it is inequitable – it gives 
parties greater incentive to assert frivolous claims in arbitration than 
they would have if they had to bring their claims in court.

Despite these problems, the governing rules of most 
international arbitral institutions do not provide for dispositive 
motions, and in some cases pose serious obstacles to such motions. 
Moreover, there is a longstanding expectation among arbitration 
practitioners that an arbitral claim will normally go through the full 
arbitral process before being resolved on the merits.

A solution, then, is to find a workable system of dispositive 
motions that fits into the existing framework of international 
arbitration practice and institutions. This article addresses some of 
the most commonly raised objections to the practice of dispositive 
motions in international arbitration, and explains why they do not 
pose a major stumbling block. Possible rule changes and clauses to 
be used in international arbitration agreements are also proposed.

Current governing rules on dispositive motions in arbitration
In contrast to the courts of the US, England and elsewhere, the 
procedural rules of most international arbitral institutions are not 

Disposing of the problem 
of meritless claims
Adam Raviv, counsel at Wilmer 
Cutler Pickering Hale & Dorr in 
Washington, DC, argues that 
dispositive motions such as those 
seen in the US and English courts 
would be workable, enforceable 
and beneficial in international 
arbitration - and proposes some rule 
changes to accommodate them
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conducive to early resolution 
of arbitrations. For example, the 
UNCITRAL, WIPO and JAMS 
international rules all require 
arbitrators to hold evidentiary 
hearings with testimony if 
any party requests it. Other 
institutional rules, including 
those of the LCIA, ICC, and 
ICDR, are potentially more 
flexible, in that they require the 
tribunal to hold a hearing if 
a party requests it, but do not 

specifically require a hearing to include testimony by experts and 
other witnesses. Even these institutions, however, are not particularly 
welcoming	to	dispositive	motions;	for	example,	the	ICC	Task	Force	
on Arbitrating Competition Issues recently advised against amending 
the ICC Rules to provide for summary judgment, concluding that “a 
summary judgment vehicle would not work in the ICC context and 
culture.”

The one international institution that does expressly provide 
for dispositive motions of a sort is the International Centre for 
the Settlement of Investment Disputes in Washington, DC. ICSID 
arbitration rule 41(5) allows a party to file a preliminary “objection 
that a claim is manifestly without legal merit.” The rule first took 
effect in 2006, but the first dismissals of claims under the rule came 
in December 2010, when in the course of ten days, two separate 
tribunals did so: the first in Global Trading Resource Corp & Globex 
International Incorporated v Ukraine, and the second in RSM Production 
Corporation v Grenada.

The close timing of the Global Trading and RSM awards may 
have been just a coincidence, or may indicate a developing trend. 
Moreover, both cases were not resolved based on the substantive 
legal merits of the claims asserted – rather, they were disposed of 
on jurisdictional grounds in Global Trading and on preclusion in 
RSM. No ICSID tribunal has yet publicly dismissed a claim under 
rule 41(5) based on the cause of action itself being substantively 
inadequate.

Why, then, are dispositive motions so uncommon in 
international arbitration? Commentators have offered a number of 
objections to their use. Although these objections do raise legitimate 
concerns, they do not on balance weigh against the use of these 
motions, and the potential problems they highlight are avoidable.

Objection 1: dispositive motions will make arbitration less, 
not more, efficient
One argument against dispositive motions in arbitration is that the 
frequent use of such motions can exacerbate, rather than alleviate, 
the problems of delay and extra expense. Anyone with experience of 
motions in US courts will agree that this is a potential issue, as filing 
and responding to such motions can itself be a long and costly process.

Such a concern assumes, however, that those motions will not 
have the effect of resolving a case. After all, if a particular dispositive 
motion does end a case, then by definition that motion has not 
drawn it out. The real danger would be if meritless motions were 
filed routinely, increasing the cost and length of proceedings even 
where they have little chance of success.

However, this concern is probably overblown even in US 
litigation, where dispositive motions are common. Empirical 
studies of summary judgment in US courts have found that a 
significant share of summary judgment motions are successful, and 
a not inconsiderable portion of such motions have the effect of 
terminating a case. Even where a successful motion does not end 
the case outright, rulings on dispositive motions can still improve 
efficiency by narrowing and streamlining cases. Non-dispositive 
rulings also give the parties a clearer picture of the scope and the 
likely eventual outcome of the case as a whole, which can move 
them closer to settlement.

Moreover, the two recent decisions dismissing claims under 
ICSID rule 41(5), Global Trading and RSM, suggest that rules 
providing for early disposition can indeed speed up the resolution 
of a proceeding considerably. Although the plural of anecdote is not 
data, it is worth noting that of all the final ICSID awards published 
in 2010, these two cases were by far the speediest resolutions.

In any event, the possibility of drawn-out, meritless motions 
is less a reason to forbid dispositive motions entirely than it is a 
reason to craft rules and agreements that encourage parties only 
to bring such motions when they have a significant chance of 
succeeding. The problem in US litigation is not that these motions 
are permitted in the first place, but rather that they are sometimes 
filed as a matter of course even when they have little chance of 
succeeding.

One obvious incentivising tool is cost-shifting. In particular, a 
cost-shifting rule could require the party that makes an unsuccessful 
motion to pay the other side’s costs of defending the motion, even 
where the party making the unsuccessful motion ultimately prevails 
in the arbitration. Because the goal is to avoid meritless motions, a 
cost-shifting provision relating to dispositive motions could focus on 
the success of the motion in particular rather than of the movant’s 
case as a whole.

There are also other means of limiting the cost and delay that 
can result from dispositive motions. For example, such motions can 
be	time-limited;	the	ICSID	rule	discussed	above	requires	objections	
to be filed within 30 days after the tribunal is constituted. Similarly, 
a rule could require that summary judgment motions be filed a 
certain number of days after the parties have exchanged written 
submissions and witness statements. To help the parties and the 
tribunals focus on the key law and evidence, there could also be 
page or word limits to motions (generally anathema in international 
arbitration, to many arbitrators’ chagrin).

  Adam Raviv
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Objection 2: dispositive motions will require enhanced 
discovery
A related objection to the efficiency argument is that allowing 
dispositive motions in arbitration would require an expansion of 
evidentiary discovery in arbitration, to make it closer to US style 
litigation. According to this argument, without such broad discovery, 
the propriety of summary awards would be questionable and their 
enforceability would be suspect, because a losing party could argue 
that it did not get a full opportunity to present its case.

This argument is not fully persuasive. As an initial matter, it 
applies only to summary judgment motions based on the evidence 
(or lack thereof), not to motions to dismiss claims that are legally 
inadequate on their face. In US courts, for instance, lawsuits can be 
– and often are – dismissed before there has been any fact discovery. 
When a claim is deficient as a matter of law even if all the plaintiff ’s 
factual allegations are true, actual evidentiary development is 
unnecessary to the resolution of that claim.

Moreover, with respect to summary judgment in particular, 
the discovery issue at most demonstrates the limits of the use of 
summary judgment in arbitration, rather than showing that summary 
judgment would not work at all. In US courts, for instance, 
summary judgment motions are commonly raised and granted 
before the full discovery process in a case has been completed. 
Likewise, it is well established that arbitral tribunals are not required 
to consider all the evidence that every party wishes to obtain 
and present. Much of the time, although a case as a whole might 
involve voluminous documentary evidence and testimony, certain 
key aspects of it might hinge on a limited universe of undisputed 
facts – for example, the language in a contract or the question of 
ownership of a property. Summary judgment motions based on 
such narrow questions would be entirely feasible in arbitration, 
along with motions based on the limited document production and 
exchange of sworn witness statements that commonly takes place 
between arbitral parties.

Objection 3: the rules do not provide for dispositive motions 
and tribunals are reluctant to consider them
Although the rules of most major international arbitration bodies 
do not expressly prohibit dispositive motions, they also – with 
the important exception of ICSID – do not expressly allow them. 
Moreover, certain rules, particularly those requiring an evidentiary 
hearing if any party requests it, make it difficult to dispose of cases 
using dispositive motions unless all parties consent to such motions 
and to the possibility of disposing of the case on the papers. With such 
background rules in place, it is not surprising that an arbitral tribunal 
may be reluctant to entertain, or grant, a motion that would resolve a 
case early on in the proceeding.

These concerns, however, point less to the merits of dispositive 
motions as a means of resolving disputes and more to the lack of 
governing rules and established practice that support these motions. 
To argue that allowing dispositive motions is a bad idea because the 
rules do not provide for them, or because arbitrators are reluctant 

to allow or grant them, is somewhat circular. The question is, should 
the rules provide for dispositive motions, and should arbitrators be 
more willing to entertain them?

Do the rules make dispositive motions possible?
In any event, it is far from clear that leading institutional rules actually 
prohibit	dispositive	motions;	at	best	the	rules	are	ambiguous.	Nearly	
all institutional rules give tribunals wide discretion to structure arbitral 
proceedings as they see fit. As discussed above, ICSID Rule 41(5) does 
provide for dispositive motions in certain circumstances, and the ICDR, 
LCIA, and ICC rules also provide arbitrators with broad procedural 
authority that theoretically could include dispositive motions.

Given this fairly broad discretion, the real potential obstacle to 
dispositive motions in arbitration is the oral hearing requirement 
in most institutional rules, which is discussed further below. In the 
meantime, if the institutional rules do not change, parties themselves 
can give arbitrators ex ante “permission” to entertain dispositive 
motions by expressly providing for the possibility of such motions 
in their arbitration agreements, notwithstanding any contrary 
institutional rules.

Other reasons tribunals may be reluctant to allow dispositive 
motions
Apart from institutional rules, another reason why arbitrators may be 
more reluctant than a court to dispose of a case on a dispositive motion 
is that courts’ decisions, unlike those of arbitrators, are typically subject 
to appellate review. But in reality, the opposite of this concern may 
be true. Being reversed on appeal is one of the less pleasant aspects of 
most trial judges’ jobs. If anything, the possibility of reversal encourages 
caution, rather than audacity, on the part of trial judges. The extremely 
limited reviewability of most arbitral awards accordingly gives 
arbitrators less incentive than judges to refrain from disposing of cases 
relatively early in the proceeding.

Perhaps a more potent argument about why tribunals are 
reluctant to consider or grant dispositive motions is that they 
may not be fully focused on the case early on and may not yet be 
comfortable weighing on the merits of the dispute. This argument, 
however, may get cause and effect backward. Tribunals may not 
become wholly occupied with a case in its early stages in part 
because there is no prospect of resolving it until much later. Judges 
in the US and England are routinely asked to resolve cases during 
their early stages, and focus on the pertinent issues in order to 
determine whether resolution is appropriate. Tribunals are fully 
capable of doing the same.

Objection 4: Enforceability
Even if a tribunal grants a motion that disposes of a proceeding, will 
that “final” award be enforceable internationally? The possibility 
that national courts will refuse to recognise an award could dissuade 
arbitrators from granting even meritorious dispositive motions.

Since its adoption in 1958, the New York Convention has been 
the primary basis for the international recognition and enforcement 
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of international arbitration awards. A party opposing the validity of 
an arbitral award based on a dispositive motion might raise several 
objections under article V of the Convention.

Party unable to present its case under article V(1)(b)
First, a party that has lost an arbitration on a dispositive motion could 
argue that, under article V(1)(b) of the New York Convention, he 
was effectively “unable to present his case.” In the absence of several 
procedural deficiencies, courts are very hesitant to interfere with 
the parties’ agreed-upon procedures, and accordingly any procedural 
unfairness challenge under article V(1)(b) is a difficult undertaking.

Will a court consider the summary disposition of an arbitration 
to be a serious procedural injustice? It seems unlikely. After all, 
US and English courts routinely dispose of cases on dispositive 
motions, and those rulings are generally enforceable internationally. 
It is difficult to believe a court located in a New York Convention 
signatory country would hold an arbitral award to a higher 
procedural standard, particularly when courts around the world 
have recognised that international arbitration procedures differ from 
national court proceedings in many ways – and have nonetheless 
been willing to enforce arbitral agreements and awards under 
the convention. These procedural differences include the lack 
of appellate reviewability, the limited allowance of evidentiary 
discovery, differing rules of evidence, testimonial procedures, and 
the general informality of the proceeding. The courts that find these 
procedural differences perfectly legal and unobjectionable would be 
unlikely to balk at summary disposition of a case.

The most likely basis for challenging an award under article 
V(1)(b) is a challenge based on the denial of a party’s right to be 
heard in an oral proceeding. Most international arbitral institutions 
attribute great significance to the right to hold an oral hearing. 
However, although tribunals may be expected to hold some sort of 
oral hearing, they are not generally required to hold a hearing that 
addresses every issue in the case and have considerable discretion 
to limit the scope of the hearing. A tribunal could hold a hearing 
only on the issues raised in a dispositive motion, on the ground 
that considering the other issues and evidence in the case would be 
superfluous at that point.

Despite this discretion, as a practical matter the oral hearing 
requirement in many institutional rules, and the general cultural 
expectation that arbitrators will hold a hearing, may effectively limit 
tribunals’ willingness to entertain dispositive motions. Scheduling 
an oral arbitral hearing is more logistically difficult than scheduling 
a court hearing, particularly where there are multiple arbitrators, 
where foreign travel by the arbitrators or by the parties is required, 
and where a suitable space for the hearing to take place must be 
secured. Scheduling an extra hearing for the early consideration of 
a dispositive motion therefore might not appeal either to arbitrators 
or to the parties’ representatives.

This is not the end of the story, however. For one thing, a 
hearing on a dispositive motion would be far less time-consuming 
than a full evidentiary hearing. Litigators routinely fly across the 

country for a motion hearing in court – arbitration practitioners 
can easily do the same. Courts normally hear dispositive motions 
in a single sitting and judges regularly hold multiple hearings in 
a	day;	there	is	little	reason	why	arbitrators	should	require	a	much	
longer trip to hear argument on a dispositive motion. When 
arbitrators need a few hours of attorneys’ time, it is significantly less 
burdensome and easier to arrange than a full evidentiary hearing 
which may stretch for weeks or months. Moreover, a motions 
hearing – unlike an evidentiary hearing with oral testimony – 
would not require space for witnesses to be examined and would 
also probably not require or benefit from the presence of experts.

In addition, if arranging an in-person hearing is simply not 
feasible on the relatively short notice necessary for a meaningful and 
prompt consideration of a dispositive motion, technological advances 
have made this less of a problem. A party that has lost a dispositive 
motion probably would not have a very good argument that he was 
“unable to present his case” simply because the motions hearing 
took place by real-time videoconference rather than in person.

Arbitral procedure violates the parties’ agreement under 
article V(1)(d)
If a tr ibunal has resolved a case on a dispositive motion, a party 
could also challenge the award under article V(1)(d) of the New York 
Convention, alleging that “the arbitral procedure was not in accordance 
with the agreement of the parties, or, failing such agreement, was not 
in accordance with the law of the country where the arbitration took 
place.”

In particular, the party raising an article V(1)(d) challenge could 
argue that the summary disposition of the proceeding “was not in 
accordance with the agreement of the parties” because it violated 
the governing institutional rules that the parties had agreed to 
use. The success of such a challenge, of course, would depend on 
which institutional rules were mandated in the parties’ arbitration 
agreement;	some	institutions’	current	rules	are	more	amenable	than	
others to dispositive motions and early resolution of claims. To the 
extent that otherwise legitimate awards are vulnerable to challenge 
under article V(1)(d) because the tribunal violated the governing 
rules by disposing of the case early, this may be a reason for a rule 
change. Moreover, parties that enter into arbitration agreements 
and want to insulate an award from an article V(1)(d) challenge 
may either insist on the use of institutional rules that are friendlier 
to dispositive motions, or include a clause in the agreement that 
authorises the use of dispositive motions, notwithstanding the other 
governing rules.

The decision violates public policy under article V(2)(b)
Finally, a party could argue that, under article V(2)(b) of the New 
York Convention, “recognition or enforcement of the award would 
be contrary to the public policy of [the] country” where recognition 
and enforcement of the award is sought. Successful “public policy” 
challenges to arbitral awards are uncommon, and courts in most 
developed jurisdictions have taken a very restr ictive view of the 
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exception.
In certain exceptional cases, national courts have denied 

recognition of arbitral awards on public policy grounds due to 
procedural improprieties. However, these rare cases usually involve 
problems like egregious conflicts of interest, fraudulent conduct by 
the parties, or withholding of key information from a party. A party 
would be unlikely to successfully argue that the termination of an 
arbitral proceeding on a preliminary motion is such a grave injustice 
that it violates the public policy of the country where recognition 
of the award is sought.

Objection 5: arbitrators have economic incentives to deny 
dispositive motions
One final objection that has been offered against the use of dispositive 
arbitral motions is that arbitrators will have an economic incentive 
to deny them. As arbitrators are typically paid for their time, they 
will theoretically have an incentive to stretch out a proceeding and 
therefore might hesitate to prematurely end a case via granting a 
dispositive motion. But in a sense, this argument proves too much: 
attorneys who are paid by the hour have the exactly the same incentive 
to stretch out proceedings, and yet if this were a major problem, then 
presumably arbitrations would not settle and dispositive motions, if 
permitted, would be under-filed (at least if they have a good chance 
of succeeding). If anything, arbitrators who are interested in upholding 
a reputation for efficiency will have an incentive to grant dispositive 
motions where warranted.

Conclusion: possible rule changes and clauses
Although institutional rules providing for dispositive motions could 
potentially be modelled on the corresponding American and English 
rules of civil procedure, they would require modifications that 
accommodate the particular characteristics of international arbitration. 
A rule providing for dismissal on the basis of a legally inadequate 
initial submission could be based on ICSID rule 41(5), or perhaps take 

guidance from US Federal rule 12(b)(6). Such a rule could allow a 
tribunal to determine whether to allow the claimant an opportunity to 
submit a corrected pleading that might could cure the legal deficiencies, 
or if the legal inadequacy is likely to be insurmountable.

Likewise, a rule providing for summary judgment could 
be modelled onUS federal rule 56, which allows for summary 
judgment “if the movant shows that there is no genuine dispute 
as to any material fact and the movant is entitled to judgment as a 
matter of law,” or rule 24 of the English civil procedure rules, which 
allows for summary judgment if the court determines that the party 
against whom summary judgment is sought “has no real prospect of 
succeeding” in its claim or defence. But the key would be to ensure 
that the party opposing summary judgment has had an opportunity 
to submit all relevant evidence in support of its claim or defence, 
while at the same time avoiding the need for voluminous US-style 
discovery. The language of such a rule could read, for example:

Upon the motion of a party, the Tribunal shall grant summary judgment upon 

a claim or defence if, after the exchange of relevant documentary evidence and 

sworn witness statements between the parties, the Tribunal finds that that claim 

or defense can be resolved as a matter of law or on the basis of uncontested 

record evidence. 

Similar clauses could be written into arbitration agreements themselves, 
as a modification to the institutional rules that are provided for. 
Moreover, to discourage meritless motions, a rule or clause could also 
include cost-shifting language: 

“If such a motion is denied, the moving party shall be responsible for the fees 

and expenses incurred by the opposing party in responding to the motion.”

These are just opening suggestions. Too many parties have been able 
to leverage arbitration by asserting claims and defences that would not 
have lasted long had they been presented in many courts. Workable and 
enforceable rules that provide for early resolution of proceedings, where 
appropriate, should be an important goal of arbitration practitioners.
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As the Middle East grows as a hub for dispute resolution, the role of Sharia law in the legal 
affairs of the region is becoming an increasing cause for concern. Paul Turner, head of 
arbitration at Al Tamimi & Co in Dubai, and Robert Karrar-Lewsley, a senior associate at the 
same firm, consider its impact on arbitration and whether it gives rise to public policy defences 
to enforcement under the New York Convention

Arbitration, Sharia, and  
the modern Middle East

What is the Sharia?
The Arabic word “Sharia” literally means “the way” or “the path”. It refers 
to the divine law that Islam teaches that has been prescribed by God to 
govern human life. Muslims believe that this divine law has been revealed 
to different communities through various prophets throughout the ages, 
concluding with the Prophet Mohammad. 

The divine law (Sharia) is found in two sources: the Quran and 
the Sunnah. The Quran is the written collection of revelations verbally 
communicated to the Prophet Mohammad. The word “Quran” literally 
means “the recitation” and is believed by Muslims to be the direct word 
of God. The Sunnah consists of authenticated stories regarding the 
customs and practices of the Prophet Mohammad, who was divinely 

guided. Together, these two sources constitute a basic divine law, which 
for the believer is immutable and absolute. The Sharia is not, however, 
solely concerned with law, but also comprises rules regarding morals, 
the economy, politics and society. In fact, only 350 of its estimated 6,616 
verses address legal issues. Many of its provisions are unique to the time 
and place of revelation (7th century Arabia), while others are universal 
and perennial. 

It is important to distinguish between Sharia law and Islamic law, 
because they are terms that are often mistakenly used synonymously. 
Islamic law includes the Sharia, but also includes the rulings of scholars 
and courts on the interpretation and application of the Sharia. Since 
the Quran and Sunnah are not self-explanatory, the role of the Islamic 
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scholar and the courts is to interpret and develop the Sharia into a robust 
code of rules and principles so as to assist the wider Muslim community 
to live in accordance with God’s law. These rulings and laws are created 
using “fiqh” (literally “understanding”, or jurisprudence) and “ijtihad” 
(legal reasoning). Unlike the Sharia, which is a “revealed” law that is 
divinely made, the rulings of judges and scholars are man-made and so 
change over time as attitudes and beliefs develop. For Sunni Muslims, 
who form the vast majority, the four main authoritative schools of Sunni 
Islamic jurisprudence are the Hanafi, Maliki, Shafi’i and the Hanbali, all 
named after their respective founders and established as far back as the 
10th century. 

All this means that, although the Sharia is static and unchanging, 
Islamic	law	is	dynamic;	it	alters	as	each	generation	interprets	the	
Sharia. Many centuries of scholarly and judicial debate regarding the 
interpretation and application of the Sharia have given rise to competing 
schools of thought: including modernist, traditionalist and fundamentalist 
schools. To give an example of how Islamic law interprets and develops 
the Sharia, at the time the Quran was revealed, slavery was an everyday 
part of life in Arabia (as it was in most parts of the world). Accordingly, 
there are many verses in the Quran, as well as stories of the Prophet, that 
address slavery and how slaves are to be treated. Although the Quran 
recommends that slaves be freed, it does not expressly forbid slavery. 
However, not even the most fundamentalist or traditional Muslim 
advocates that slavery be made lawful and indeed the consensus among 
scholars today is that slavery is contrary to the Sharia.

Thus, Muslims are not the passive recipients of divine knowledge 
they are sometimes portrayed to be, but participants in a debate as to 
what the Sharia consists of and how it is to be applied – with ideas 
developing over time and differing from one country to another. The 
amorphous nature of Sharia law can be difficult to appreciate as one 
often reads that a product is “Sharia-compliant”, or that a state applies 
“Sharia law”. In fact, the term Sharia no more denotes a cohesive, 
codified law than the term “natural law” does.

The role of Sharia in national laws in the Middle East
Given the origin of the Sharia it should be of no surprise that many 
Muslim states explicitly refer to it in their constitutions as a primary 
source of law. It is often applied through three gateways. Taking the UAE 
as an example, the first gateway is the constitution, which states at article 
7 that the Sharia shall be “a main source of legislation” (although not the 
source of legislation, as it is in some other states). Secondly, the Sharia is to 
be applied where legislation is silent (this rule is found in article 1 of the 
UAE Civil Code). The third gateway is that when interpreting the law, the 
courts are to take notice of Islamic jurisprudence (fiqh). This is found in 
article 2 of the UAE Civil Code.

However, people should not be misled into believing that lawyers 
and judges in the Middle East are constantly referring to the Quran 
and reviewing it for applicable legal provisions, before moving on to 
the national statutes. The Sharia really acts as a kind of common law 
and its influence on national laws varies widely between states. In some 
countries the national laws are heavily influenced by former colonial 

regimes and so are similar to European legal systems, whereas in other 
states the influence of the Sharia is more apparent. At one end of the 
spectrum is Turkey, which has an almost exclusively Muslim population 
but removed Sharia from its legal system in order to produce a secular 
state. At the other end, Saudi Arabia has a constitution that states (at 
article 1) that the Quran and the Sunnah are the country’s constitution. 
In Egypt, Sharia is the source of legislation, but the country does not 
adopt Sharia’s criminal provisions and has a modernised family law. Each 
country therefore needs to be considered separately.

Sharia and arbitration
Arbitration, in some form, has been practised in Arabia for thousands 
of years. In pre-Islamic Arabia, tribes would settle disputes by referring 
them to a neutral third party who was considered trustworthy and 
respectable. This form of dispute resolution was subsequently recognised 
and confirmed by Islam, and there are stories regarding the Prophet 
Mohammad being asked to act as an arbitrator due to his personal 
qualities both before and after becoming a prophet. Arbitration is also 
referred to and promoted in the Quran, most explicitly at verse 4:35, 
which states that “If you fear dissention between a married couple, send 
forth an arbiter from his family and an arbiter from her family. If they 
desire reconciliation, God will bring them together”. The Quran and 
the Sunnah repeatedly stress the benefits of settling disputes quickly and 
discreetly, and at a time when courts did not exist, the arbitral process was 
the only means of achieving this.

The process in those days was, however, quite different to what we 
consider arbitration to be today. It was often more akin to conciliation, 
with the arbitrator liaising between the parties to find a solution to a 
dispute rather than the parties formally presenting their case before the 
arbitrator, who would then decide the matter on the application of the 
law. Further, arbitrators were often considered to be the representative of 
the party that had nominated them and were not always required to act 
in a neutral and impartial manner. The award rendered was binding but 
not enforceable (there being no courts), so to ensure compliance, parties 
would be asked to provide security before any decision was made.

Nonetheless, history shows that arbitration is not a process alien 
to or incompatible with the Sharia. On the contrary, it is specifically 
recommended by it and all the four main schools of Islamic thought 
endorse it, although their approaches are different. For example, in the 
Hanafi school, arbitration is closely connected with conciliation and 
the award is considered as having less force than a court judgment. 
By contrast, in the Hanbali school (which is considered the most 
conservative of the four main schools) an award is just as binding as a 
court judgment and the arbitrator must be as qualified as a judge. This is 
another illustration of how, although the Sharia law remains the same, its 
interpretation and application can vary widely and change over time.

Broadly speaking, the Sharia rules on arbitration are not unusual to 
modern practitioners. All four main schools agree that there must be a 
dispute and that there must be an agreement by the parties to submit 
the	dispute	to	the	arbitrator;	they	also	agree	that	all	commercial	matters	
can be arbitrated. It has been said that Sharia does not allow parties to 
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agree to arbitrate future disputes, but this does not prevent conventional 
arbitral agreements being used in the Middle East, including in Saudi 
Arabia where such clauses are explicitly allowed under article 1 of the 
Arbitration Law. Similarly, in Islamic jurisprudence there is much debate 
as to whether an arbitral award is binding, but in practical terms all 
Middle Eastern states accept that they are. Finally, under traditional Sharia 
principles the arbitrator must be a male Muslim, but Saudi Arabia is the 
only country in the Muslim world to enforce this rule.

In practice, arbitration proceedings are not greatly influenced by 
the Sharia, and those who wish to undertake an arbitration in a Muslim 
country will only need to consider the arbitration law in that country. 
Many countries have undergone modernising reforms in recent years 
and modern arbitration laws can be found in many Middle Eastern states, 
such as Bahrain, Dubai, and Qatar.

Sharia and public policy
The main concern raised regarding Sharia is that it may make it difficult 
to enforce arbitral awards in the region because there is always the risk 
that the award will be deemed non-compliant with a Sharia principle 
(such as the rule against interest), and so be found to be contrary to 
public policy and unenforceable. Although it is generally the case that 
Muslim states will consider non-compliance with their understanding of 
the Sharia to be a breach of public policy (as stated explicitly in article 3 
of the UAE Civil Code, for example), in practice these fears are largely 
unfounded.

With the exception of Iraq, Yemen, Libya and Sudan, all the 
Middle Eastern and Muslim countries are signatories to the New York 
Convention. Many, furthermore, have acceded to it without making any 
reservations (in contrast to the US, the UK and France). Under article 
V(2)(b) of the convention it is open to all signatory states to refuse to 
enforce a foreign arbitral award on the basis that the award is contrary to 
the state’s public policy – a provision that can be applied inconsistently 
because of the lack of definition of “public policy”, and because the 
concept is interpreted differently from country to country. On occasion, 
this has led to awards being refused for unforeseen reasons. For example, 
an award was refused enforcement by the Chinese courts in the 1970s 
because it related to the performance of heavy metal music in China, 
which at that time was considered to be contrary to social and public 
interests. It is unlikely that this would be the case today.

Given the flexibility with which the Sharia is applied in the national 
laws of modern Muslim states, there is no basis for believing that it will 
cause problems when it comes to the enforcement of awards. Those states 
that are supportive of arbitration will be slow to set aside an award on the 
grounds of public policy (either because of an infringement of Sharia law 
or otherwise), whereas those that are more wary of the process may look 
to the Sharia for a pretext to refuse enforcement. The dominant issue for 
practitioners, then, is not whether a particular state applies the Sharia, but 
its attitude to arbitration.

Practitioners must accept that the enforcement of foreign arbitral 
awards will never be a certainty in the Middle East, just as it will never 

be a certainty in any region. There will always be occasions where the 
public policy exception will be used because the award violates a state’s 
basic notions of morality and justice, even if they have a well-established 
pro-arbitration policy. For example, in the 1998 case of Soleimany v 
Soleimany, the English courts refused to enforce an award that arose from 
a contract relating to an illegal operation to smuggle rugs out of Iran. 
Under the applicable law (Jewish law) the illegality did not impede the 
claim, but the English courts found that it was against the public policy 
of England for an illegal contract to be enforced. 

Furthermore, domestic awards must comply with domestic laws to 
be enforced at the seat, and this is the case in the Middle East as in other 
parts of the world. Those unfamiliar with the region therefore need to 
seek advice from local practitioners to avoid falling foul of local practices. 
For example, the Dubai courts have ruled that if an arbitral award is not 
signed by the arbitrators on every page (or if the signed page containing 
the award does not also contain part of the reasoning) then the award will 
not be enforced. This is because, under UAE law, an award simply does not 
exist unless the arbitrator has signed it to evidence both the award and the 
reasoning (whereas in England, for example, the award simply needs to be 
signed).

Finally, there is a common assumption that, because interest is 
forbidden under Sharia law, awards granting interest will not be enforced 
in Muslim countries. This is not the case. Although it is commonly 
accepted that Sharia forbids interest, the great majority of Muslim states 
have legalised it and only a few continue to forbid it. The UAE courts, 
for example, have stated that the charging of interest is in the public 
interest and so permissible, even though it is contrary to Sharia law. Even 
in those states that continue to ban interest, such as Saudi Arabia, the rest 
of the award will be enforced, assuming it can be severed from that part 
which relates to interest.

The usual questions
The mere fact that a country enforces Sharia in some form, or ostensibly 
gives it prominence, should not concern arbitration practitioners. 
Indeed, it is no more likely to impact on their arbitration than Christian 
principles would on an arbitration in Western Europe. When considering 
whether to conduct an arbitration in a Muslim country, or assessing how 
easy it may be to enforce an award, practitioners should instead focus on 
the usual questions. Does the country have a modern arbitration law? 
Does it have courts that are arbitration-friendly, efficient and generally 
permit enforcement? Is there any case law on whether an award might be 
set aside for public policy – and if so do the courts construe this concept 
widely or narrowly? Only local counsel will be able to give reliable 
answers to these questions – we recommend practitioners seek advice at 
an early stage, rather than neglect one of the most diverse and dynamic 
commercial regions in the world.

Cases referenced:
Soleimany v Soleimany [1999] QB 785.
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Choices in the UAE
Alison Ross speaks to the chair of the IBA 

conference host committee, Essam Al 
Tamimi, about the event and the growing 

number of dispute resolution options in the 
United Arab Emirates

As chair of the International Bar Association host 
committee, how do you think the annual conference in 
Dubai went?
This year’s IBA was the product of 12 years of preparation – six years 
preparing the bid and six preparing to welcome the delegates. In recent 
years the IBA annual conference has been to Buenos Aires, Madrid and 
Vancouver. This was the first conference in the Middle East, an area 
that the IBA was not greatly familiar with. We’ve worked intensively 
on preparations in the past four years and promoted the conference in 
Dubai, Abu Dhabi and the rest of the United Arab Emirates to ensure 
there would be a strong attendance by Arab lawyers, with whom delegates 
could mix and mingle.

With the start of the Arab Spring, there was some concern that 
foreign delegates would look at the map and associate what has been 
happening elsewhere in the region with Dubai, even though it is a 
stable and safe city. This led us to double our efforts to ensure the event 
would be a success.

Having worked so hard we were pleased to see such a mixture 
of delegates from all over the world. The event was the biggest-ever 
conference in terms of numbers – if you judge success by numbers – 
with well over 5,000 delegates. It was also, in my view, the first truly 
international IBA conference with a blend of Arabs, Asians, Africans, 
Europeans, North and South Americans and Antipodeans.

Added to that, the speakers were of the highest quality, sessions 
were well attended and the receptions and dinners were well-organised 
in beautiful Dubai venues. Although there will always be people 
who criticise this or that aspect of an event, as chairman of the host 
committee, I couldn’t have asked for more.

Do you have any comments on the near-cancellation of 
the conference and the changes to the titles of certain 
sessions because of objections by the UAE government?
All I will say is that I believe people are making too much of a simple 
request by the UAE government to change the wording of some session 
titles that invoked sensitive issues. There wasn’t any change to the content 
of	the	sessions	or	the	speakers;	nor	were	there	any	restrictions	to	what	
was said. Likewise, no restriction was placed on any nationality attending 
the conference.

The changes requested were minor and were intended to ensure 
that controversial issues were not raised just for the sake of controversy. 
Discussion went ahead as normal at IBA events.

During the conference it was announced that the 
jurisdiction of the courts of the Dubai International 
Financial Centre has been extended so that they 
can hear cases involving parties or contracts with 
no connection to the DIFC. What do you think of this 
development?
The DIFC courts are common law, English-speaking courts that have 
operated within the DIFC freezone since 2004. However, until now, only 
companies incorporated in the DIFC or with claims relating to a contract 
performed in the freezone could invoke the court’s jurisdiction.

In my opinion, the expansion of the courts’ jurisdiction is an 
extremely positive thing. Indeed, it would have been illogical to keep 
insisting that parties using the courts had a connection to the DIFC, 
since the effect would be that parties in Dubai or abroad could agree 
on litigation in any number of foreign jurisdictions, such as England, 
Germany or Singapore, but not in the DIFC.

We were hesitant to take the decision to expand the courts’ 
jurisdiction too soon because some argued that the legal environment 
wasn’t mature enough and the courts not well established enough. 
However, it was felt that now was the perfect time given the DIFC 
success story and the impeccable reputation of the courts, established 
both through their handling of international cases and through the 
work of the DIFC court judges on the Dubai World Tribunal [a special 
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tribunal set up to hear disputes arising from the Dubai World debt 
restructuring].

I think it is likely that in the future not only international 
businesses based in the DIFC will want to have their disputes heard 
by English-speaking common law courts. There is also demand for the 
jurisdiction of such courts within the Arab community in the UAE and 
the Gulf Cooperation Council region. Above all, the UAE now offers 
choice to businesses and practitioners in the region and internationally: 
they can go to arbitration, go before the Dubai or Abu Dhabi courts 
or agree to have their cases heard before the DIFC courts. Nobody 
can argue against a development that increases people’s choice and 
enhances the position of Dubai and the UAE as a venue for resolving 
international disputes.

Do you have any views on the respective merits of the 
two arbitration centres in Dubai – the Dubai International 
Arbitration Centre and the joint venture set up by the 
Dubai International Financial Centre and the London 
Court of International Arbitration?
I’m conflicted, as I like both. I’m on the DIAC board and was very 
active in establishing the DIFC–LCIA when I was part of the LCIA 
court. I think both are good centres offering independent adjudication 
for international businesses. There is, of course, an important difference 
between the two. Court applications arising from DIFC-LCIA arbitration 
go before the DIFC courts – which, as I have explained, are English-
speaking, common law courts. Those arising from DIAC arbitration go 
to the Arabic-speaking Dubai courts, which operate under the civil law 
system.

There are times and situations where parties might wish to insert 
one type of arbitration clause into their agreement rather than the 
other – indeed, firms such as ours will advise putting a DIFC-LCIA 
clause in one contract and a DIAC clause in another, depending on 
the identity of the parties, the nature of the contract and what we 
are trying to protect and achieve. For example, if it’s a forex contract 
and most of the documentation is in English, a DIFC-LCIA clause 
would	be	a	natural	choice;	while	for	a	commercial	agreement	for	the	
supply of heavy machinery from Saudi Arabia to Dubai, recourse to the 
DIFC-LCIA would make less sense and we would probably advise the 
parties to include a DIAC clause.

I think it’s wonderful that we can provide the two options within 
the same city. Although they are often seen as fierce rivals, I think they 
complement each other very well.

There are also dispute resolution centres elsewhere in the UAE, 
for example the Abu Dhabi Commercial Conciliation and Arbitration 
Centre, which is linked to the Abu Dhabi Chamber of Commerce.

Does the UAE’s legal regime – which includes federal and 
local courts – result in inconsistency in the approach to 
arbitration?
The UAE has both federal laws, covering all seven emirates [Abu Dhabi, 
Ajman, Dubai, Fujairah, Ras al-Khaimah, Sharjah and Umm al-Quwain] 

and local laws that apply in each individual emirate. Each emirate also has 
its own first, second and third instance courts, in addition to the federal 
courts.

In the past, judges in different courts have sometimes interpreted 
laws differently, which is entirely natural and likely to happen among 
law graduates anywhere in the world. For example, the UAE 1992 
Civil Procedure Law that governs arbitration says that, where a party 
thinks a dispute submitted to litigation in fact belongs in arbitration, it 
must raise that defence and invoke the arbitration agreement as soon 
as the case is filed in court. The Dubai courts have interpreted this as 
meaning that the matter should be raised at the very first hearing at 
which	the	parties	are	physically	present;	if	they	do	not,	they	lose	the	
chance to go to arbitration. The Abu Dhabi courts, in contrast, have 
interpreted this as meaning that the matter should be raised at the first 
hearing at which the respondent presents its defence, giving parties 
more time to invoke an arbitration agreement. It’s a small difference in 
interpretation of an article with a significant effect on practice in the 
two emirates.

However, there are fewer of those inconsistencies in interpretation 
than there were in the 1980s and 1990s, perhaps because of judicial 
training and more case law relating to arbitration.

ESSAM AL TAMIMI
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There was much discussion at the IBA conference of the 
enforcement regime in the UAE. How would you reassure 
parties that their awards will be enforced?
The UAE joined the New York Convention in 2007. This effectively 
internationalised the enforcement regime – and means that, if the UAE 
courts chose not to enforce an award against a local party, it would most 
likely be enforced against that party somewhere else in the world.

In my experience, it is nowadays very rare for a UAE court to 
set aside an award that is submitted for enforcement. I do recall one 
instance where a court of first instance in Dubai set aside an award 
from Singapore, but the appeal court corrected the decision within a 
very short time and ratified the award.

In general, the arbitration environment has improved a lot in the 
UAE;	the	judiciary	has	become	arbitration-friendly	and	the	problems	
with enforcement that existed perhaps 10 years ago are a thing of past. 
Recently, we’ve had two important decisions that you may have heard 
about. In one case, a court in Fujairah ratified an arbitration award 
based on the New York Convention, a precedent that courts beyond 
the emirate will respect, and, in another, a DIFC-LCIA arbitration 
award was ratified by a Dubai court outside the freezone. In the last 
case, the respondent had brought a shopping list of challenges to the 
award in an attempt to get it set aside. But the Dubai court rejected 
them all, again setting a very good precedent. Both these decisions 
show that the judicial system is moving in the right direction with 
respect to enforcement.

What is missing in the UAE is clear legislation that provides a 
strong platform to support and protect arbitration, including the 
enforcement of awards. Aside from in the DIFC - which has its own 
arbitration law - arbitration in all seven emirates is governed by the 
Civil Procedure Law, which also covers other areas of practice.

In the past few years, the UAE government has produced a number 
of draft arbitration laws and a fourth draft is now in the pipeline, 
after changes were incorporated to ensure its provisions are no less 
supportive of arbitration than those of other laws in well developed 
arbitration centres. The law is based on the UNCITRAL Model Law 
– which echoes the provisions of the New York Convention – and 
should support the current pro-enforcement attitude of the courts 
and eliminate any concerns that arise from the silence of the Civil 
Procedure Rules on this issue.

It is expected that the law will be at an advanced stage of 
enactment by the end of the first quarter of 2012.

What efforts are being made to train judges to ensure they 
take an arbitration-friendly approach?
The IBA arranged two very good training events during its annual 
conference. One was training for young lawyers, which was heavily over-
subscribed, and the other was training for Emirati judges in association 
with DIAC. We’ve also seen recent efforts by the Dubai and Abu Dhabi 
courts to train their judges, including by sending them to The Hague and 
Paris to get experience of different judicial regimes.

While having a good law is one thing, having judges who 
believe in and understand arbitration is important too. Indeed, there 

are countries that have very good laws in place but where judicial 
reception to arbitration is unenthusiastic. Fortunately, in the UAE, there 
is political recognition that there is a need to train judges to make 
the country and Dubai world-class centres of dispute resolution.How 
do you feel about the growing number of Western lawyers 
practising in the UAE?
I’ve always been in favour of opening the market, as is evidenced by the 
number of Western and international lawyers who practise at Al Tamimi & 
Company. Other UAE law firms have also opened their doors, including 
Habib Al Mulla & Company, Khairallah Advocates and Legal Consultants, 
and Hadef & Partners.

Having foreign lawyers operating in Dubai not only raises the standards 
in our firms and helps us to compete but also enhances the quality of legal 
services in Dubai as a whole, which helps attract business to the emirate 
and the UAE. As has been proved many times, competition is healthy.

If I have one criticism of Western lawyers practising here it is that 
generally they seem to invest little time and money in training young local 
lawyers – both men and women. This is something I do at my firm and I 
would encourage international firms connected to the UAE to think about 
it.

Obviously for some disputes seated in the UAE, international law firms 
can operate alone, for example if both parties are English-speaking and the 
case is being heard before the DIFC courts. However, if there are local law 
issues these firms will need to retain local lawyers with rights of audience 
before the Dubai courts. My firm, for example, frequently provides 
co-counsel to cover local litigation or provide opinions on local law. 
International firms should take an interest in training the next generation 
of lawyers who will appear with them as co-counsel.

What licences do lawyers based here need to appear 
before courts in the United Arab Emirates?
The right to appear before local courts is restricted to UAE nationals with a 
valid licence, although an exception is made for some practising Arab lawyers 
who were already licensed before the law restricting appearances was passed. 
Law graduates seeking to be admitted to practise as a lawyer in the UAE 
must hold a four-year degree from an approved university, and must undergo 
12 months of training following which they can make an application to the 
Ministry of Justice for a licence to practise. Lawyers who wish to practise in 
the emirate of Dubai or the emirate of Ras Al Khaimah must also obtain a 
local licence. A separate licence is required to appear before the federal courts.

Lawyers of any nationality can gain rights of audience for the DIFC 
courts, provided they satisfy criteria set out by the court. These criteria 
include that the applicant must have full rights of audience in their home 
jurisdiction and must have sufficient command of the English language.

Turning to the licensing regime in the emirate of Dubai, 
GAR recently reported on a new regulation that says that, 
in future, international practitioners will need to pay for an 
individual licence to practise here rather than being covered 
by their law firm licence. Do you have any comments?
My understanding is that, through this regulation, the Dubai government 
wanted to ensure that only lawyers who are suitably qualified, either here or 
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elsewhere in the world, provide legal services in the jurisdiction.
Some clarifications are important. Firstly, my understanding is that the 

regulation will only apply to those who practise law in Dubai permanently 
or on a regular basis, or who regularly market themselves and their 
capability here. It is not intended to cover those who come here to Dubai 
to practise law on an ad hoc basis from time to time, for example to appear 
before an arbitration tribunal or sit on a tribunal twice or three times a 
year.

Secondly, the process for registering and obtaining a licence – when 
the regulation does apply – is simple and inexpensive, and the requirement 
only kicks in 60 days after the regulation was passed on 29 October.

Thirdly, any violation of the regulation will be an administrative 
violation only and will be punished by a fine. The practitioner won’t lose 
the right to practise or be subject to any criminal proceeding and the 
arbitration won’t be invalid.

Whether a licence is granted is a discretionary matter for the 
Dubai Legal Affairs Department, and it’s for the department to provide 
clarification on exactly who is required to apply.

What kind of disputes have you seen going to arbitration 
in the UAE recently and have things changed since the 
financial crisis started?
Most of the disputes before the crisis were of a corporate nature, such as 
shareholder disputes between both local and international parties. However, 
since the crisis, there has definitely been a rise in disputes related to property 
and construction, again between local and international parties.

Other types of disputes I have seen relate to breach of agency or 
distributorship agreements or sale contracts generally.

The Dubai and Abu Dhabi financial markets are not immune from the 
international financial markets and were hit by the crisis like everywhere 
else. However, it is clear that, as of the beginning of this year, the worst is 
over and the markets have started recovering.

What changes do you think are needed to improve the UAE 
as an arbitration market? 
The UAE’s legislature needs to catch up with the rapid developments in trade 
and business because at the moment it is lagging behind. Some major laws and 
regulations need to be enacted or amended given Dubai’s status, in particular, 
as a regional and international hub.

I’ve	already	spoken	of	the	need	for	an	arbitration	law;	hopefully	
that will be passed next year. Such a law would not only provide the 

international arbitration community with confidence in the UAE legal 
system, but would also eliminate some arguments raised before tribunals or 
courts that delay the arbitration process and enforcement of awards. This 
will take the UAE to a new level internationally.

In addition, the UAE is in need of a new company law and an 
investment law to work alongside it. Both laws are essential to encourage 
foreign investment in the UAE and will no doubt assist the restructuring of 
businesses and mergers and acquisitions, which are now on the rise.

At the moment, companies in the UAE are governed by the 1984 
Commercial Companies Law, which requires a minimum of 51 per cent of 
shares in a UAE company to be held by UAE nationals. There have been 
three amendments to the law in seven years in response to calls by the 
legal and business community – including one exempting nationals of Gulf 
Cooperation Council states from the foreign ownership restrictions. This 
is consistent with GCC treaties that provide that GCC nationals should be 
treated the same as UAE nationals. However, when it comes to practice, 
GCC nationals still face obstacles in relation to carrying out certain 
activities within certain emirates. Further changes are needed to clarify the 
exemption and eliminate the obstacles.

The UAE Ministry of Economy and Planning is now working on 
a total revamp of the law and the last draft circulated by the ministry 
incorporates some very good changes. I understand that, among them, are 
new standards for corporate governance for companies to follow in the 
UAE, which, if implemented, would enhance transparency and business 
transactions involving both public and private corporations. A number of 
further changes suggested by the legal community and myself are under 
consideration.

There is also a new investment law on the table. The sooner these laws 
are out the better for the UAE and Dubai.

Finally, I believe the UAE shipping law and commercial agency laws 
are very much in need of major facelifts. The current shipping law was 
enacted in the early 1980s and needs to be developed to reflect new ways 
of doing things and Dubai’s status as one of the major shipping and trade 
hubs for the region. The agency law, meanwhile, is not in line with the 
efforts of the World Trade Organization to remove trade barriers and state 
protection for commercial agencies, and a major provision needs to be 
changed to balance the relationship between agent and principal.

Alison Ross interviewed Essam Al Tamimi at the Ritz-Carlton Hotel in Dubai.
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Organisers
•  David Samuels, GAR managing editor (UK)
•  Selvyn Seidel, Fulbrook Management (US)

Moderator
•  David Brynmor Thomas, Thirty Nine Essex Street (UK)

Giving funders’ perspective
•  Selvyn Seidel and Geneviève Labbé, Fulbrook 

Management (US)
•  Walter Remmerswaal, Omni Bridgeway  

(the Netherlands)
•  Mick Smith, Calunius Capital (UK)

Giving arbitrators’ perspective
•  Stephen Bond, Covington & Burling (UK)
•  Hamid Gharavi, Derains & Gharavi (France)
•  David Howell, Fulbright & Jaworski (UK)
•  Michael Lee, 20 Essex Street (UK)
•  Philippe Pinsolle, Shearman & Sterling (France)

Giving external counsel’s perspective
•  Andrea Dahlberg, international arbitration 

practice manager at Allen & Overy (and former 
lawyer specialising in this area) (UK)

•  Steven Finizio, WilmerHale (US)
•  Sophie Lamb, Debevoise & Plimpton (UK)
•  Charles Nairac, White & Case (UK)
•  Chris Parker, Herbert Smith (UK)
•  Robert Volterra, Volterra & Fietta (UK)

Giving consumer’s perspective
•  Jean-Claude Najar, GE (France) 

Venue
Debevoise & Plimpton in London

Transcript prepared by Sebastian Perry

The dynamics of  
third-party funding

A recent roundtable that brought together funders, 
counsel and arbitrators explored the tangled web 

of issues that arise in third-party funded arbitrations – 
regarding control of the process, disclosure, conflicts 

and costs, to name but a few. Alison Ross reports
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David Brynmor Thomas

David Brynmor Thomas of Thirty-Nine Essex Street began by 
asking about some of the products funders supply – and would 
like to supply – to the arbitration market. 

According to Selvyn Seidel, the industry has grown up 
around	products	to	help	the	financially	distressed	claimant;	
that is one of the areas of specialism at his company, 
Fulbrook Management, and accounts for the bulk of its 
work. 

“But now, some funders are developing a product for 
defendants who can’t afford to fight a weak case, whether 
companies or sovereigns,” he said. “This adds balance to 
the picture and improves the credibility of funding as an 
industry. We’ve often been blamed for stirring up litigation, 
but now we can say that we work on both sides of a 
dispute.”

Seidel said another product under development is 
funding for parties that do not need the money, but 
nevertheless want to transfer the risk of losing, or access 
ready cash to pay for a case. “We’re also starting to provide 
support services, which will add to the ability of claimants 
and lawyers to prosecute claims or mount a defence. We 
like to think of ourselves as an integrated group of lawyers, 
bankers, financiers and auditors.”

In the past, Seidel said, it was not possible for funders 
to get involved in the case in this way. “When I was at 
Burford Capital [another US funder] and we came into the 
market for the first time, we had to be ‘hands-off ’ because of 
champerty restrictions in many jurisdictions. But now we’re 
working in an environment that’s not so afraid of champerty. 
Access to justice is seen to outweigh it.

“There are other products we’re considering,” Seidel 
continued. “Anything from derivatives, where we fund a 
single motion rather than the entire case, to a basket of five 
or six cases put together as a mini-portfolio to give some 
security through diversification. There is even the possibility 
– heaven forbid – that we could fund a case and then resell 
it to third parties, a bit like credit default swaps.

“Ultimately, I think the funding industry will become 
more of a public market you can invest in, but that’s way 
down the road.”

Other funders were less forthcoming about their 
products. For Walter Remmerswaal of Omni Bridgeway, the 
services on offer are driven by market demand, although 
he did speak of his desire to “add skills rather than just 
money” to the arbitration process. Mick Smith of Calunius 
Capital said “the only good answer” to the question of what 
he would like to supply is “more capital to the market… 
but it’s not something I can offer at the moment.” Funders 
agreed about the enormous potential to build on the 
products already available to fund litigation. As Seidel put 
it: “International arbitration is a whole new field, almost a 
clean state. So it’s an opportunity to be creative.”

What’s on offer? 
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Andrea Dahlberg, Steven Finizio and Sophie Lamb

is it all about price?

Funding is easy to come by if you’re a distressed 
claimant with a credible claim, said Sophie Lamb 
of Debevoise & Plimpton. “There’s no shortage of 
funders who want to step in [...] even where there 
is a rogue debtor on the other side.”

However, she said she has yet to find a 
product suitable for non-distressed claimants 
because most listed companies “simply cannot 
justify to their shareholders the rates of returns 
that are sought by funders”. 

“Finding a product that will appeal to the 
Shells of this world for a generic high-value 
arbitration – and that their shareholders can 
accept – is a challenge,” she said. “Are funders 
missing a trick here?” 

Andrea Dahlberg of Allen & Overy agreed. 
“We’ve had many conversations with clients who 
are interested in moving away from paying hourly 
rates to law firms and have an interest in funding. 
But it’s generally when the discussion moves to 
prices that they back off,” she said. 

Mick Smith thought that, for consumers, 
the price of funding is indeed a deciding factor: 
“For how much will a big listed company sell a 
$400 million claim? 40 cents a dollar? 60 cents a 
dollar?”

But he said that the timing at which the 
funding proposal is made can be influential. “In 
the power industry and in ICSID-type cases, there 
seem to be a lot of big listed companies that find 
it easier to strike a bargain with funders the closer 
they get to judgment and enforcement.”

Walter Remmerswaal suggested that parties 
can initially have an inflated sense of their 
bargaining power. He said that “even in clear cut 
cases” his company would ask for 10 per cent of 
an award because of the potential battle to bring 
in money at the enforcement stage. But a claimant 
that feels it has a strong case may not be ready to 
accept the idea of a “double-digit discount”, even 
where there are hardly any assets against which to 
enforce. 

“Often, people who weren’t ready to accept 
our fees come back after three years to ask us to 
have another look,” he said. “In the meantime, 
they’ve experienced the difficulties of enforcing 
the award themselves and acquired a much more 
realistic idea of pricing.”

The funders disagreed as to what extent big 
corporations use funding services. “They’re scared 
of the pricing because they don’t know enough 
about it and how they can get a lower price 
overall using us than paying an hourly rate,” said 
Seidel. “I totally disagree,” said Remmerswaal. 
“At least 50 per cent of our clients are major 
corporations and Fortune 500 companies.”

“It so happens that I have a lawyer for one 
of those big beasts sitting right here,” intervened 
David Brynmor Thomas. “Jean-Claude Najar, 
would [funding] appeal to a company like GE?”

Najar revealed that GE engages in early 
case assessment for disputes in areas with a high 
litigation risk, like oil and gas. “Anything that 
can help us with our cost-thinking is, in theory, 
interesting to us.”

But “at the risk of being ecumenical,” 
Najar said, interest in funding “depends on 
the size and needs of the companies and the 
types of disputes they are in”. Speaking as a 
member of the Corporate Counsel International 
Arbitration Group, which includes lawyers from 
120 companies of all sizes, he said that it is 
probably more appealing to “cost-constrained” 
smaller companies. “Ways of addressing the cost 
conundrum – especially when there is pressure 
from above – are always welcome, provided there 
are safeguards.”

That kind of company might even welcome 
a funder actively managing the arbitration, 
suggested Remmerswaal. He explained that 
having a funder taking care of a dispute “takes 
away the distraction”, which is a selling point for 
smaller companies. “Jean-Claude may have 150 
lawyers to look after his arbitration, but what if 
you have only one legal counsel?”

“I only wish I had 150 lawyers looking 
after my arbitrations!” responded Najar. He said 
that, while US and UK companies often have 
sophisticated legal departments that can deal with 
arbitrations in-house, the legal departments of 
French companies are still focused on negotiating 
contracts and generally outsource their disputes 
work. 

“Very few French companies have internal 
counsel dealing with litigation – just the 
multinationals like Total, EADDS and Airbus. So 
someone being able to help [with the arbitration] 
is probably very appealing...”
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Mick Smith

Charles Nairac

Walter Remmerswaal

The issue of how much of the management of a dispute should be ceded to funders is a contentious 
one. Reacting to Seidel’s vision of an expanding range of services provided by funders, Charles Nairac 
of White & Case expressed concern that funders would gradually progress from funding, to controlling, 
to actually handling cases – although, as counsel, he said he doesn’t mind whether a party or their 
funder is in charge provided he gets instructions “from one authorised person... and not multiple 
persons.” 

David Brynmor Thomas agreed that there can be a blurring of roles. If a funder is taking a cut 
of the recovery in a case and employing lawyers and accountants to advise the client, it’s essentially 
the same as a law firm on a contingency fee, he noted.

Asked whether they want control of cases, the funders said they did not, although some 
evidently envisaged more involvement than others.

“We’re not a law firm,” said Mick Smith. “We’re expert consumers of legal services – or we 
think we are. We have a lot of interesting things to say about some of the economic risks around 
the case. But we’re not set up to run it. Calunius is just four partners and two support staff.”

He explained that the company carries out due diligence on a case over a six-to-eight-week 
period – potentially retaining its own counsel to advise – before deciding whether to invest in it. 
But having made that decision, it doesn’t anticipate getting involved “except when the bills roll in 
and they’re not on target, or there’s a material deviation in the case good or bad.”

Walter Remmerswaal, who practised for seven years as a civil litigator, says he or a lawyer 
colleague tends to decide whether a case is worth funding. “You read the file carefully and think 
‘how is this case going to end?’ We feel that assessment is difficult to outsource [...] At the end of 
the day you need to get a proper understanding of the facts and a good feeling about the case.”

He continued that, in his experience, some clients want the funders to take control and 
coordinate worldwide enforcement proceedings, for example. “It’s something you have to talk 
about.”

“But if we talk about the client waiving rights, such as control over settlement, we always make 
that subject to the final approval of the client. The claim belongs to them not us.”

“We do not take, seek or want control,” said Selvyn Seidel, explaining that he defines control as 
making final decisions as to the conduct of a proceeding. He said that his company looks at a case 
to decide whether it hits the “sweet spot” and may ask for independent advice. Having invested, it 
works closely with existing counsel or may recommend counsel if the party has not yet instructed 
them. But he emphasised that its role is to assist – it’s ultimately for the client to decide big 
questions such as who to hire as counsel and whether to settle.

If funding UK proceedings, he said the firm is conscious of the leading Court of Appeal 
judgment on the control question, Arkin v Bouchard Lines – “which says that essentially litigation 
funding is okay, but if you control it you go to jail” – and the new Code of Conduct for Litigation 
Funders in the UK, which says a funder shall “not seek to influence the litigant’s solicitor or 
barrister to cede control or conduct of the dispute to the funder”.

In his view, the code doesn’t apply to international (as opposed to domestic) arbitration. “But 
that said, any international arbitrator could look at it and say, ‘what’s good for the goose is good for 
the gander.’”

Seidel’s viewpoint was to be debated later in the roundtable [see “A need for regulation?”, 
below]. However, for now, Brynmor Thomas wanted to know whether sophisticated consumers of 
international arbitration would be happy with funders having a level of control beyond that which 
is permitted in the UK.

Sophie Lamb thought not. “Regardless of champerty, regardless of codes of conduct, our role 
is to act in the best interest of the client and not to have one ear to what a third party who is 
funding and controlling might have to say,” she said.

“But what if the client says, ‘You are acting in my best interests by listening to this person?’” 
Remmerswaal countered. 

“Independently, we’d have to share the client’s view,” said Lamb.

Who’s in control? 
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Each year, a group of students about to embark on a course in international 
arbitration gets the same introductory lecture.

“This is the White Book,” says their teacher – who’s also a partner at a 
London law firm – showing a copy of the UK’s court rules of procedure. 
“It’s two volumes and takes up this amount of space on your shelves.” He 
measures a breeze block with his hands. “It tells you everything that can 
happen in a High Court case.

“And this is the ICC rules,” he says, holding up a... well, a pamphlet. 
“It’s about this thick,” indicating by picking up an imaginary cat in a finger 
pinch. “But ICC arbitration is no less complex than High Court litigation.”

“The difference between those two thicknesses” – he does the pinch 
and the breeze block again – “is what international arbitration lawyers 
know. And it’s not written down.”

That unwritten lore helps those who’ve acquired it to navigate a 
process that’s unique within law. A leading textbook on the subject – 
Redfern & Hunter on International Arbitration – observes that a stranger 
stumbling upon an international arbitration hearing might not realise that a 
legal process was underway. They’d see two small groups of lawyers wearing 
lounge suits, occupying a hotel room or training room. On the other side 
of the room: a trio of types with possibly a bit more grey hair. There’s no 
audience, no usher and little hint of pomp or ceremony. It could perhaps 
be mistaken for a training course (apart from the stenographer).

But appearances can be deceiving. As business has gone global, so 
international arbitration has ballooned. Every industry apart from banking 
now relies on the arbitral process to settle disputes in large international 
contracts. These quiet private occasions in hotel rooms – or nowadays, 
bespoke hearing centres – decide the fates of billions of dollars in 
shareholder value. Two whole regional telecoms businesses have changed 
hands in the past decade thanks to the decisions of arbitrators. Last year, 
arbitration led to one of the world’s biggest proposed joint venture – 
between BP and Rosneft – being abandoned.

For the advocates who represent the two sides on those occasions, it 
requires a very different mindset. For a start, the case probably won’t settle 
on	 the	courtroom	steps;	 international	 arbitrations	 tend	not	 to.	They	will	
also have to navigate all sorts of legal and cultural issues on the way to 
those steps – ranging from the mindset of the opposing lawyer to perhaps 
applying some other country’s law.

A well-publicised ICC case gives a flavour of a typical scenario. One 
law firm representing a Middle Eastern government and the other firm 
two international oil companies. The arbitrators were French, Belgian 
and	 English;	 the	 counsel	 were	 English	 and	 American.	 Although	 the	
hearings physically took place in a European capital city, the law was from 
somewhere else and the backdrop to the case was the Islamic tradition of 
sparse documentation. One of the law firms said it had to work without 
sending its client the standard written memorandums on unfolding issues, 
conveying their advice orally instead... oh, and $10 billion or so was at 
stake.

Similarly, if you work in the area, it’s more than likely that at least 
one of the groups you regularly deal with on the case will prove a bit of 
a handful. The clients who require international arbitration help are not 
always nice, listed companies who document things well and follow cold 
commercial logic. Quite a few arbitrations have their roots in the cutthroat 
politics of resource-rich states. So, if you’re a lawyer in the area, you can 
find yourself having (subtly) to do your opposing counsel’s job for them, if 
so you can then rebut them.

It’s not everybody’s cup of tea. Recently, a young UK litigator told a 
GAR reporter who was attending a non-arbitration related event that he’d 
loathed his stint in the firm’s arbitration department – because people don’t 
play nice. He said that some of the rough-house tactics he’d seen would be 
regarded as unethical – and would have been sanctioned – in a domestic 
litigation. In arbitration, though, there’s no bar association or regulator to 
ensure everybody behaves sportingly.

He isn’t alone. Quite a few younger lawyers who step across from 
litigation find the lack of rules and regulations to consult leaves them 
feeling almost queasy. They’re disorientated to be in a world where case 
procedure can be entirely ad hoc.

Wisely, many of the big commercial law operations now treat 
international arbitration as as specialist skill set. This movement began 
in the early 1990s when a handful of firms – including, among others, 
Freshfields, Clifford Chance and Shearman & Sterling – decided to 
centralise the work. Others took more time. A London lawyer at another 
well-known firm tells how a leading partner at his firm made 

Introduction
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himself a thorn in the side of the management, with continued calls 
for it to separate litigation from international arbitration and allow some 
of the partners to focus full-time. “No dabblers,” became his mantra. The 
penny finally dropped when the firm’s senior partner attended a client care 
meeting with a leading international energy firm. The client was in a good 
mood, goes the anecdote, because the law firm had recently triumphed 
on its behalf in a major UK court case. So, the senior partner took the 
opportunity to ask if they could expect future instructions. 

“Yes,” said the client. “Absolutely. We think you’re the best firm – for 
litigation”.

“And what about arbitration?” the senior partner enquired, thinking of 
his latest run-in with the difficult colleague. 

“Oh, then we’d go to Freshfields,” the client said. “You’re brilliant for 
the litigation but they’re a specialist arbitration firm.”

Twenty years on, more and more law firms can supply a client 
with a group of lawyers who’ve done little except work in the field of 
international arbitration.

As you might be starting to expect, when an international arbitration 
specialist takes on a dabbler, the specialist tends to have the upper hand. 

It’s not just the comical stories one hears about US plaintiffs’ lawyers 
addressing the chairman of their tribunal as “Excellency” and “Your 
Holiness” (true incidentally).

Rather, for example, the unskilled arbitration advocate may fail to 
calibrate properly before going into their usual schtick when tackling 
opposing witnesses – “you see some people who come out of the blocks 
at 100 miles per hour against an elderly Swiss professor,” says one good 
source, who adds that such bombast, “which may be appropriate in a 
courtroom”, will play badly in front of arbitrators. “Especially if they are 
also Swiss professors!”

Another mistake is to prick the curiosity of an arbitrator by suggesting 
something is off limits, forgetting about the flexibility they have to 
determine the boundaries of their inquiry. And a few haughty types simply 
have trouble treating lawyers from other traditions without condescension.

Matthew Weiniger – a partner with Herbert Smith in London (and 
the visiting professor whose students get the breeze block/cat pinch 
comparison) – recalls one case in which an opponent’s naivety gifted him 
tremendous scope for mischief.

On that occasion, the other side consisted of a reasonable UK 
corporate firm (“you’d immediately know them”) and a QC (“who was 
brilliant but doing his first arbitration”). Weiniger, in contrast, has spent 
his professional life appearing before international arbitrators. Early on 
in the case in question, his opponents misconstrued a key order. It led 
them to hand over more documents than the arbitrator had ordered. “The 
good and bad documents – everything, including internal client memos,” 
he remembers. As a result, Weiniger – who handed over only his “good” 
documents, went into the cross-examination phase better prepared. His 
client won the case. The arbitrator’s order, it so happened, was a fairly 
standard formulation.

Does Weiniger get gifts of that type often? “I’m used to it,” he says. 
“Usually there are more subtle things.”

There have been some high-profile examples since then. In 2011, a 
joint venture proposal between BP and Rosneft imploded after BP lost an 
arbitration. It was noted by the cognoscenti in London that BP’s chosen 
law firm isn’t super-famous for international arbitration.

In the end, it all comes down to an old adage, “know your judge” – and 
its even more important other half, “make sure your judge knows you”. In 
other words, the longer an advocate spends in the presence of a population 
of adjudicators, the better his or her chances of being persuasive in front of 
them. The advantage arises for two reasons: improved intuition and the fact 
that the advocate arrives in front of them with personal capital.

“QCs, in the High Court, are brilliant because they know those 
panels inside out and that style of advocacy,” according to a lawyer with a 
similar type of practice to Weiniger, who asked to speak on condition of 
anonymity so he could be fully frank.

“Laurence Rabinowitz QC [a well-known UK advocate for 
commercial cases from One Essex Court] can appear before any judge 
and they know him. ‘Ah, Mr Rabinowitz – very interesting and nice to 
see you!’ The same thing applies in international arbitration. For example, 
I’ve got a case right now in front of [a leading international arbitrator]. 
Every time I go to a conference, he’s there. We read each other’s books. My 
opponent on the case... well, he hasn’t got a clue.

“Between all the partners in our group,” the lawyer continues, “we’ve 
appeared before every single arbitrator worth knowing. Not just once, but 
multiple times in the past few years and we have the inside knowledge as a 
result of that. If I pick up the phone to [several leading arbitrators] because 
I want to appoint them, I know they’re going to phone back.

“QCs in the high court are brilliant, because what they have is ringcraft. 
But when it comes to international arbitration, I have the ringcraft.”

Another specialist says he wishes more of his opponents could come 
from the ranks of the specialist international arbitration bar because it 
would save time and aggravation. “I would love to do more cases against 
Freshfields,” he says. “I tell clients: If this were against Freshfields, I’d get 
you a deal in two days. It would be over. But because we’ve got these idiots 
we’re probably going to have to fight for years.”

Sophisticated clients, to give them their due, are now aware of this dynamic. 
A survey* published in 2006 found that three-quarters of in-house counsel 
interviewees would seek a lawyer they regarded as an international 
arbitration advocate rather than a litigator. They defined specialisation 
as a mix of reputation, amount of work undertaken and experience. In 
the interim, more law firms have caught religion and created their own 
international arbitration groups.

Nowadays, the challenge for clients and students alike is not so much 
to find a specialist arbitration group as to distinguish between the many 
now in existence.

The book you are holding may help. Five years ago, Global Arbitration 
Review created GAR 100 as an opportunity to identify at least 100 firms 
it would be safe to consider “approved” for expertise in this discipline. To 
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qualify, firms had to open their books to researchers and allow them to 
audit its recent work and previous experience.

With this edition – our fifth – the number of approved firms has 
grown to 147, representing 38 countries. Eleven firms make their debut. 
We now also profile smaller practices, including a couple of one-person 
boutiques (if the person in question is a recognised leader in this field). The 
composition of the 100 will continue to change, but its underlying ethos 
won’t. It will always exist to point you towards dependable counsel around 
the world who are versed in international arbitration.

To ensure that, firms have to accept being vetted by our researchers for 
the various components that make up “specialisation” (reputation, volume 
of work and experience). In most cases, this “audit” means responding in 
detail to a questionnaire that itemises its experience through to how many 
merits hearings it’s participated in and before whom as arbitrator.

This information is then triangulated against responses from other 
firms, external sources (both online and in print) and proprietary internal 
GAR information. To give the book a broad coverage, where information 
is harder to extract, other forms of vetting have been used – including word 
of mouth and strong personal recommendations from existing 100 firms.

As well as adding new firms, the descriptions of charter members of 
the 100 continues to expand. Many now include extra sections outlining 
the history of the practice – especially (where information could be 
obtained) its connection with key figures of the past.

A number of descriptions now recap their track record. As the 
introduction to our ranking section – GAR 30 – makes clear, the editorial 
team sets little store by “wins” considered out of context. Even so, it’s fair 
to expect that over time every arbitration group worth its salt should have 
one or two impressive outcomes to its name.

The research period for all data in the book is 1 August 2009 to 1 
August 2011. All the other information is correct as of 1 January this year.

The editorial team is enormously grateful to the firms who responded 
to this year’s request for current information. We’re also grateful to various 
colleagues within Law Business Research – particularly Tom Barnes, Nick 
Hafezi and Francisco Freitas from Who’s Who Legal – for their contribution. 
On a personal note, I’d like to thank the many international arbitration 
lawyers – young and old – who have taken time over the years to explain 
the nuances of their craft to me. I also owe a big thank you to the rest of the 
GAR writing team who manage to fit in writing large tracts of the book 
with their other duties, and features editor Sebastian Perry in particular, for 
managing the production cycle so effectively. 

David Samuels
February 2012

* International Arbitration: a study into corporate attitudes, by PricewaterhouseCoopers 

and the School of International Arbitration, London.

their way into GAR’s “45 under 45”: partner Claudia Annacker and 

counsel Roland Ziadé. 

On the work front, Dubai Ports World retained the firm for an 

ICSID claim against Peru after it was prevented from participating in a 

tender for a new US$750 million terminal at the country’s biggest port.

Clifford Chance

People in Who’s Who:  3

Pending cases as counsel:  70

Value of pending counsel work:  US$34 billion

Treaty cases:  8

Current arbitrator appointments:  15 (of which 6 are 

as sole or chair)

No. of lawyers sitting as arbitrator:  7

Clifford Chance is starting to look like its old self again, with 

the return of a senior ICC figure

HOW TO READ AN ENTRY IN GAR 100

Number of lawyers connected with a 
firm recognised in the current edition 

of The International Who’s Who of 
Commecrical Arbitration

Number of international arbitrations in 
which the firm has been instructed as 

counsel, as of September 2010

Combined value of all pending 
arbitrations as counsel

Number of pending cases (as counsel) 
that arise from investment treaties

Number of cases in which the firm’s 
members are serving as arbitrator, 
as of 1 September 2010. Figure in 
brackets shows how many are as 

chairperson or sole arbitrator
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B Cremades & 
Asociados

Spain’s pre-eminent boutique recruited a specialist in Arab 
and North African arbitration last year

As its name indicates, this well-known arbitration boutique is synonymous 
with Spain’s most famous international arbitration practitioner. Cremades 
followed a reverse career path in the field, starting out as an arbitrator aged 
26 and then moving into advocacy work. These days his main role is again as 
arbitrator and he has accumulated an illustrious CV. Among other things, he 
is a former vice president of the London Court of International Arbitration 
and a current member of the International Council of Commercial 
Arbitration – he was the chief architect of the programme for the ICCA 
Congress in Rio de Janeiro in 2010. He’s also a founding member of the 
Spanish Arbitration Club. 

In terms of his jurisprudential contribution, his name is on many of 
the most significant awards at ICSID and according to sources in Spain, 
his “influence can be seen in the most important judicial decisions in the 
field”. He had a significant influence on the drafting of the 1998 Spanish 
Arbitration Law.

In 2010, he received a medallion from the Arab Association for 
International Arbitration recognising him as an “ideal arbitrator in Euro-
Arab arbitration.” In the same year he was the recipient of a 1,200-page 
liber amicorum. 

He is also a member of GAR’s editorial board. 
As for the firm that bears his name, founded in 1969, it is home to 

around 10 lawyers devoted to international arbitration, many of whom 
also undertake client work. It’s almost been Spain’s unofficial university 
of arbitration: a GAR special report on Spain discovered that at least half 
of the leading Spanish names in the market had earned their stripes at B 
Cremades & Asociados. An event in Bernardo Cremades’ honour in 2008 
was attended by 90 former colleagues.

While many of those colleagues have moved on to pastures new, partner 
David Cairns is now also a well-known figure in his own right. Educated 
in New Zealand, Cairns has worked in Madrid since 1999. The researchers 
of the GAR “45 under 45” a few years ago picked Cairns for their list of 
the cream of the younger crop. One of Cairns’ notable accomplishments 
was to coach the Spanish team that won the 2008 Vis Moot. 

Recent events

In February 2011, the firm welcomed Libyan arbitration practitioner Farah 
Beitelmal, who joined after a two-year stint as deputy counsel at the ICC 
International Court of Arbitration, where she had the responsibility of 
administering cases in the Arab world. She is fluent in Arabic, English and 
Spanish, and trained at Freshfields Bruckhaus Deringer and Shearman & 
Sterling. 

Cremades’ popularity as an ICSID arbitrator continued – he received 
new appointments to tribunals hearing claims against Moldova and Albania 
and an ad hoc committee in a claim against the Central African Republic. 
He continues to sit on other panels considering claims against Egypt, 
Ukraine and Costa Rica. In addition he was tapped by the newly opened 
international arm of US arbitration and mediation provider JAMS to appear 
on its European roster of arbitrators. 

Meanwhile, Cairns was among 10 individuals designated to ICSID’s 
panel of conciliators by the chairman of the centre’s administrative council. 

On the advocacy side, Spanish real estate investor Grupo Mall has 
retained the firm for a BIT dispute with Mexico over a tourist resort taken 
over by Mexico’s ICA. Cairns continues to act for Spanish construction 
company Elsamex in an ICSID case against Honduras. 

Bae Kim & Lee

People in Who’s Who: 3

Pending cases as counsel: 30

Value of pending counsel work: US$12.5 billion

Treaty cases: 1

Current arbitrator appointments: 6 (of which 2 are 

as sole or chair) 

No. of lawyers sitting as arbitrator: 4

Celebrating the 10th anniversary of its international arbitration 
group, the South Korean firm has emerged as a leader at 
home and internationally

Ten years ago, Bae Kim & Lee created a separate practice group angled at 
international arbitration. Since then, it’s gone from new kid on the block, to 
co-counsel beside the big names, to big name in its own right. It’s also been 
a big promoter of international arbitration among Korean clients. The firm 
has emerged as such a credible force that these days it is cited as proof that 
arbitration’s borders are expanding and that lawyers from the periphery can 
become serious players. 

The current practice encompasses a mix of international as well as 
regional arbitration work, particularly under ICC rules, overseen by the two 
co-founders of the practice group: Kevin Kim and John Bang. 

Kim, who is in his late 40s, was recently made the president of ICCA 
– the International Council for Commercial Arbitration. He was included 
in GAR’s first “45 under 45”, back in 2005, while Bang made the grade for 
the follow-up “45” in 2011. Both also feature in The International Who’s Who 
of Commercial Arbitration. Apart from his role at ICCA, Kim is a member of 
the ICC and LCIA courts and the AAA board. He is also a listed ICSID 
arbitrator, senior adviser to the Korean Commercial Arbitration Board and 
vice chair of the IBA arbitration committee.
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Together, those partners oversee a group of 16 dedicated arbitration 
lawyers (out of 300 in the firm as a whole) that is becoming ever more 
diverse. Members are fluent in various European languages as well as all the 
major Asian languages, and the group recruits with an eye on common law 
and international arbitration experience. In 2009, it recruited the former 
counsel for the Asia-Pacific region from the ICC secretariat in Paris, James 
Morrison.

The arbitration practice can also call on the firm’s 100-strong litigation 
department for any court proceedings relating to arbitration.

Korean firms are soon going to have to deal with the impact of 
liberalisation on their market. While some are worried about the arrival of 
competition in the form of foreign law firms, Bae Kim & Lee’s arbitration 
team seems not unduly concerned. While some of his countrymen were on 
the streets protesting against the arbitration clause in the US-South Korea 
free trade agreement, Kevin Kim was sanguine. He told a reporter the furore 
was a “wonderful opportunity to educate Korean people about arbitration. 
Even to lawyers, [investor-state dispute clauses] used to be quite unknown. 
Now, even elementary school students know the term.”

Who uses it? 

The firm is first port of call for many Korean corporations, including 
Hyundai	 Heavy	 Industries,	 the	 world’s	 largest	 shipbuilding	 company;	
Daehan	Shipbuilding;	Doosan	Heavy	Industries	&	Construction	Company;	
Dongkuk	Steel;	LCD	manufacturer	LG	Display	Company;	welding	group	
SeAH;	and	the	now-liquidated	Daewoo	Motor	Company.	

Outside Korea, the firm has advised Stryker Sales Corporation, a major 
US-based manufacturer of medical technology, as well as US-based private 
equity funds Unitas Capital and Olympus Capital. 

Other clients include property developers and the lead consortium 
member in the relocation of a US military base from downtown Seoul to 
a nearby city. 

The firm often acts as co-counsel with Debevoise & Plimpton.

Track record

Bae Kim & Lee has emerged thanks to competence and results. There 
was no better example that in late 2009 when it co-ran a multibillion-
dollar ICC case between Korea’s Hyundai Heavy Industries Group and 
an Abu Dhabi investment vehicle over a jointly-owned oil refiner. The 
firm was co-counsel on an equal footing with a Debevoise & Plimpton 
team led by David W Rivkin. In a favourable award for the Korean side, 
the tribunal enforced a punitive call-option under the joint-venture 
agreement, ordering the Abu Dhabi company to sell its 70 per cent stake at 
a significant discount. The award was enforced last December – earning the 
two firms the “Arbitration Win of the Year” gong at the first GAR Awards 
in Seoul in March 2011.

The firm calls the award “unprecedented in Korea, and perhaps 
globally, in enforcing this type of co-investor remedy on such a scale” and 
the “biggest win for our team to date”. 

Another recent highlight was a victory for Stryker Sales Corporation 
in late 2010 in an ICC arbitration in Singapore brought by one of Korea’s 
most prominent publicly listed pharmaceutical companies in a dispute over 
a distribution agreement. In the final award, nearly all of the claims against 
Stryker were dismissed with the claimant ultimately recovering only about 
7 per cent of its original US$16 million claim. 

Recent events 

Korean lawyer Sue Hyun Lim was promoted to partner in 2011, and 
the team welcomed a new foreign lawyer: New York-qualified Woochul 
Hwang. Hwang came fresh from working as chief research assistant to 
LCIA president William W Park at Boston University Law School and is 
fluent in Spanish, English and Korean. 

Although its bread and butter remains international arbitrations before 
foreign institutions such as the ICC, the firm reports a rise in the number 
of international cases before the Korean Commercial Arbitration Board 
over the past year. 

Several members of the team played an active role in advising the 
KCAB in connection with the recent amendment of its rules, particularly 
Kevin Kim (in his capacity as a member of the KCAB rules amendment 
committee) and James Morrison as a member of the institution’s 
international advisory counsel. Other team members worked closely with 
KCAB to harmonise the Korean and English version of the rules. 

A team from the firm published Arbitration Law of Korea: Practice and 
Procedure, the first book-length, systematic treatment in English of the law 
and practice of commercial arbitration in Korea. 

Kevin Kim’s responsibilities as secretary general of ICCA continue 
to keep him busy, particularly as Asia prepares to host the next ICCA 
Congress (which will take place in Singapore in June 2012). 

At the 2011 GAR Awards in Seoul, Bae Kim & Lee not only won the 
“Arbitration Win of the Year” award but shared a special recognition award 
for development of arbitration in Korea with Kim & Chang. 

Client comment 

Dr Soon Song, a business consultant in Korea, offered a first-hand account 
of Bae Kim & Lee in action, saying that although the cases he had in mind 
were of only medium strategic significance, he would nevertheless have 
no reservations recommending the team. “They are very competent, most 
likely the best [team] in Korea. I would definitely recommend them.” He 
said one striking difference was “how BKL help experts prepare for cross-
examinations”.

A leading arbitrator who works in Asia said that he’d seen Kevin Kim 
perform against leading advocates from Korean and Western law firms. 
He said a combination of aggression and flexibility in Bae Kim & Lee’s 
approach had impressed him a lot and he would recommend the firm 
“very strongly.”
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How do you rank international arbitration practices? It seems as if it should 
be easy. After all, they compete head-to-head, and somebody who knows 
what they’re doing pronounces a winner at the end. 

Except... then you try it in practice.
Imagine three firms. Firm A goes up against firm B in a big case and 

wins. Meanwhile firm B goes up against firm C – in a pitch for some 
work and B wins. 

So, applying schoolboy logic, A must be better than B and B must be 
better than C, correct? 

Possibly. What that scenario omits are all the nauances and wrinkles 
that so frequently come in. For example, A might have won, but only a 
fraction of the amount it was asking for. (It may even have received less 
than its client was offered by way of settlement.) What does that do to our 
assessment of its ability?

B and C’s pitch might have been for a government, in which case, it’s 
just as likely that B succeeded because it lowballed on price, not because 
it appeared more capable. (Governments have always been famously price-
sensitive shoppers.) Should we still read the decision to award the work 
to B as positive? 

These additional nuances and wrinkles are much closer to what really 
goes on than you might expect, as the following true story will help to 
demonstrate.

Once upon a time, a leading international arbitration firm of the day 
– Coudert Brothers – represented an Asian conglomerate in one of those 
apparently minor arbitrated disputes that sometimes crop up, between a 
client and its Middle Eastern agent. Except – and here’s the rub – it turned 
out, once the surface of the case was scratched, that the agent was seeking 
vested rights in most of the Asian firm’s businesses. That had the effect of 
projecting the case’s possible impact forwards ad infinitum.

The result from a single contract claim – seeking US$50 million – 
could ripple across the conglomerate’s balance sheet because of similar 
terms in a number of contracts. Making matters worse, its major corporate 
loans all contained acceleration clauses. Any legal award of more than US$5 
million and they could fall due for earlier repayment. So the outcome of an 
apparently small case had the ability to affect the company’s entire financial 
foundation.

The conglomerate tried to settle – for US$16 million – but was 
rejected and had to go to a full trial.

After a “pretty bloody fight” – according to some of those who 
remember – involving the discovery of forged documents, the arbitrators 
awarded the claimant US$2 million and declared the contract terminated.

“A silly summary of the case,” says Jan Paulsson, one of the lawyers for 
Coudert, “would have been that we lost a little case.” In reality, he notes, the 
client breathed a huge sigh of relief. It treated its arbitration lawyers – and 
their spouses – to an all-expenses paid trip to the Seoul Olympics, which 
it was sponsoring.

If wins or cases on the books don’t work as as guide to quality, then 
what about just the size of the claims a firm is working on (an approach 
used in one survey)? In theory it’s a good idea – the theory, presumably, 
being that those with the most to lose chose most carefully). But there, too, 
problems creep in. 

The Coudert Brothers case shows one aspect: the huge claim masquerading 
as something trivial. The inverse is more common: the billion-dollar claim 
that produces far less. It’s notable how few so-called “billion-dollar claims” 
really produce anything like that kind of payout, especially in the treaty 
area. The largest ever ICSID award remains US$867 million, won by White 
& Case. Otherwise, around US$150 million has been considered a good 
effort. In one example that illustrates how far things have at times gone, 
three claims against Turkey – for a purported US$30 billion in total – were 
slung out as entirely frivolous (albeit after an almighty legal battle incurring 
millions of dollars on both sides). The arbitrators then imposed punishing 
costs on the losing party, in part to deter similar frivolous claims.

While a new wave of matters about the expropriation of hydrocarbons 
may challenge these glib assertions, there is scant evidence that a billion 
dollars means anything like that when it comes to a claim. Investment 
arbitrators in particular are loath to hand down awards that would require 
a country to retool its budget.

All in all, the annoying truth is that when it comes to assessing 
international arbitration firms, looking at its results or the work on its 
books, unless done incredibly skilfully, won’t tell you very much. 

Commentary



arg

arg Conference &  
Book reviews

Click here to return to contents 36

BEiJiNG: Arbitral procedure and med-
arb from English and Chinese eyes
English and Chinese perspectives on international arbitration was 

the theme of an event co-hosted in Beijing by the China Britain Law 

Institute, or CBLI, and the Bar Council of England and Wales. CBLI 

co-founder Matthew Townsend and his colleague James Rogers, 

both of Fulbright & Jaworski’s Beijing and Hong Kong offices, report

Arbitration procedure and culture
Western businesses can be wary of arbitrating in mainland China. Sometimes 
this trepidation is justified, and sometimes less so. Nevertheless, it is a fact 
of commercial life that, through the effect of domestic legislation and 
the bargaining power of Chinese parties to China-related international 
commercial contracts, international disputes are often settled by arbitration 
in the PRC.

In these circumstances foreign parties may negotiate extra provisions 
into their arbitration clauses to mitigate some of the perceived 
shortcomings of arbitration administered by mainland China arbitral 
institutions such as CIETAC or the Beijing Arbitration Commission. For 
example, parties can modify arbitration clauses so that the arbitration be 
heard in English (the default under the current CIETAC rules is Chinese) 
and that proceedings include document production (not envisaged in the 
CIETAC rules) and entail an adversarial procedure with a greater role for 
cross-examination of witnesses (CIETAC arbitrations tend to be short-
form, document-focused and tribunal- rather than party-driven).

However, as panellist James Rowland, a consultant at King & Wood’s 
Beijing office, noted, “certain modifications to make the foreign side 
comfortable might give the Chinese side a feeling of unfairness.”

This could be the case where, for example, the PRC side is required 
to present its case through translators in English-language proceedings. 
Elsewhere, it was noted that Chinese parties to English-language 
proceedings may feel disadvantaged by an adversarial procedure rather than 
an inquisitorial procedure led by the tribunal. They may also be unfamiliar 
with concepts, such as document production, that are not part of the 
Chinese legal tradition. These preferences were reflected by the Chinese 
lawyers on the panel who indicated conditional support for what they call 
the “no-nonsense” and cost-effective procedure traditionally employed by 
the Chinese arbitration institutions.

CIETAC rule changes
Wang Jie, director of CIETAC’s international case department, noted that 
forthcoming rule changes (anticipated to become effective on 1 March 2012) 
will contain measures intended to internationalise CIETAC’s provisions by 
enhancing its ability to award interim measures, as well as increasing the 
flexibility of the parties and CIETAC with respect to specifying the forum 
and language of proceedings and the appointment of arbitrators.

Significantly, the new rules are expected to confirm CIETAC’s ability 
to conduct arbitrations outside mainland China and Hong Kong, given 
the striking out of wording contained in article 1 of the current rules that 
“[t]hese Rules are formulated in accordance with the Arbitration Law 

of the People’s Republic of China” and other forthcoming changes. This 
raises the possibility that Chinese companies will take CIETAC arbitration 
offshore from the PRC as they continue to invest abroad.

Arbitration as a means to resolve China-related joint venture 
disputes
Steven Thompson of XXIV Old Buildings in London and Li Qing, a partner 
at Jun He in Beijing, each gave presentations on the merits of commercial 
arbitration in resolving foreign-related joint venture disputes in the PRC. 
Chief among these were flexibility of procedure and the freedom to appoint 
suitable arbitrators, as well as the enforcement advantages conferred by 
the New York Convention. Thompson also considered “the thorny issue 
of disputes involving third parties and/or non-signatories to arbitration 
agreements”.

There was some discussion of the well-reported Wahaha/Danone 
arbitration, concerning a trademark dispute following a joint venture 
between a French and a Chinese entity, which emphasised the importance 
of choice of jurisdiction and forum in China-related joint venture 
contracts. Rowland explained that, in his experience, it was not unusual to 
see a joint venture contract specifying one arbitration forum, while those 
contracts entered into by the joint venture vehicle pointed to another, and 
earlier “framework” agreements between the parties nominated a third. 
Li Qing noted that, in the Wahaha case, the parties went to arbitration 
in Beijing under the CIETAC rules, in Hangzhou under the rules of the 
Hangzhou Arbitration Commission and in Stockholm under the SCC 
rules, while multiple litigation proceedings were also commenced.

Conciliation in arbitration proceedings
The CIETAC rules, in common with the new Hong Kong arbitration 
ordinance, allow for the possibility that the arbitrator act as mediator in the 
course of arbitral proceedings. This kind of “med-arb” provision continues to 
provoke debate among practitioners.

One case mentioned in both panels was Gao Haiyan v Keeneye Holdings 
Ltd, in which the Hong Kong Court of First Instance refused to enforce 
an award made by the Xi’an Arbitration Commission (XAC) in which a 
mixed med-arb procedure had taken place. The judgment, which has since 
been reversed on appeal by the Hong Kong Court of Appeal, held that 
an apparent bias arose from the mediation that made enforcement of the 
award contrary to public policy in Hong Kong.

In Gao Haiyan, the chairman of the XAC and one of the panel of 
three arbitrators contacted a third party who had not been involved in the 
arbitration but who was perceived as having influence over the respondent. 
This third party was instructed to “work on” the respondent in order to 
encourage him to accept a settlement proposal suggested by the tribunal 
in the conciliation proceedings. At no point during this “mediation” were 
both parties (or even the full tribunal) present.

In reversing the Hong Kong Court of First Instance’s judgment, the 
Court of Appeal indicated that future arbitral awards reached through 
a med-arb process may well be enforceable in Hong Kong. In reaching 
this decision, the Court of Appeal emphasised the importance of context. 
The fact that a particular med-arb process might cause an appearance of 
bias if adopted in Hong Kong did not necessarily mean that the resulting 



arg

arg Conference &  
Book reviews

Click here to return to contents 37

award should be refused enforcement in Hong Kong, particularly when 
the award was rendered in a jurisdiction (and, in this case, upheld by the 
courts in that jurisdiction) where the med-arb procedure in question was 
not uncommon.

Nevertheless, on the med-arb point, Stuart Adair of XXIV Old 
Buildings sounded a warning note that there was, in general, “an uneasy 
tension between the formal judicial function of an arbitrator and the 
informal role of a mediator” that would always potentially jeopardise the 
successful enforcement of an award where med-arb is undertaken.

However, Wang Jie of CIETAC pointed out that although med-
arb was frequently used in CIETAC arbitration proceedings, to date, no 
CIETAC award had been set aside due to actual or perceived bias.

Arbitration and the China-Africa axis
Phillip Aliker, of Tanfield Chambers in London, discussed the relevance of 
English law on Sino-African trade. With a geographical correlation across the 
region between those countries that are former British colonies and those 
that are high-value recipients of Chinese foreign direct investment, this is a 
clear and persistent relationship. Even following independence, the English 
Arbitration Act 1996 and its variations to the UNCITRAL Model Law have 
inspired legislation in Mauritius, Kenya, Ghana and elsewhere.

It would appear, therefore, that, despite the growth of China-related, 
China-seated arbitration, English law still has a significant role to play, both 
as the governing law of many international contracts and by its influence 
in shaping the law in many other parts of the world, including Africa.

BUCHAREST: Post-Spyridon Roussalis 
analysis
A seminar organised by CMS Cameron McKenna in Romania 

one day after a major investment arbitration victory for the state 

highlighted ways to protect foreign investment in central and 

eastern Europe, with an emphasis on pre-investment planning and 

managing the process of dispute resolution once an investment 

is underway. Horia Draghici, a senior associate at CMS Cameron 

McKenna in Romania, reports

By a happy coincidence, the seminar took place the day after an ICSID 
tribunal handed down its award in the case of Spyridon Roussalis v Romania, 
rejecting a Greek investor’s $140 million claim against the state. CMS 
Cameron McKenna’s Romanian dispute resolution practice had worked on 
the case, together with US law firm Winston & Strawn.

In his opening remarks, Gabriel Sidere, managing partner of CMS 
Cameron McKenna in Romania and head of the Romanian dispute 
resolution practice, warned about the impact of the European sovereign 
debt crisis. “It is often at times like these that we see states in the region 
being forced to find solutions to increasing pressures on their budgets and 
investments being subject to adverse governmental measures,” he said.

Sidere urged businesses to be especially careful in the next few years 
both in planning new investments and in developing exit strategies for 

existing investments. He mentioned the need for carefully considered 
strategies and thorough due diligence before commencing proceedings. 
At the same time, it is becoming increasingly important for parties to line 
up their financial resources before initiating an investor-state arbitration to 
ensure their ability to see proceedings through to a successful resolution, 
and to assemble a team of advisers with deep local knowledge and the 
right expertise.

“BITs can be an effective means by which to protect cross-border 
investments and indeed to help uphold the rule of law in troubled states,” 
concluded Sidere, “but it is vital that foreign investors fully understand 
their rights under these treaties and the extent of the protections offered.”

Mark Bravin, co-head of international arbitration at Winston & 
Strawn in Washington, DC, and co-counsel to Romania in the Spyridon 
Roussalis case, explained how businesses can use international treaty 
arbitration to secure their cross-border investments against governmental 
measures that violate international norms.

“Access to a neutral forum for resolving investment disputes with 
foreign states, under international standards, is hugely valuable,” noted 
Bravin. He gave as an example the ICSID award in favour of Romania, 
noting that the arbitral tribunal had reached a conclusion about 
Roussalis’s rights that was diametrically opposed to Romanian court 
decisions during many years of litigation of the same dispute.

Bravin emphasised the importance of “treaty planning”, which involves 
choosing where an investment is made to maximise enforceable treaty 
rights available to a foreign investor. “Strategic structuring or restructuring 
of a foreign investment may be required – for example, the use of a Swiss 
rather than a US subsidiary for investments made in China – to ensure 
the availability of the fullest treaty protections,” he explained. “Changes to 
nationality sometimes are permissible, but the nationality of the investor 
should be established before the dispute arises in order to assert treaty 
rights successfully.

“There are so many ways to lose an investor-state dispute. And 
perhaps one way to win,” Bravin said. He cautioned that one should 
choose investor-state arbitration based on a clear understanding of both 
the investor’s rights under the applicable BITs and the costs of pursuing a 
remedy. Crucial too is the ability to substantiate the investor’s claims. “You 
know your company is being mistreated, but how are you going to prove 
it?” he asked. Finding local witnesses willing to testify against their own 
government can be problematic.

Bravin went on to discuss the question of enforcement and 
encouraged investors to consider the track record of the host state in 
paying past arbitral awards. “Ninety per cent of the time states reportedly 
comply voluntarily with investor-state awards,” he noted, “but certain 
states are notorious for resisting compliance.” Bravin touched on the legal 
rules governing enforcement of arbitral awards and the obstacles posed 
by domestic laws of foreign sovereign immunity. He added that some 
countries are taking steps to limit the scope of their bilateral investment 
treaties or renouncing their participation in ICSID, after expressly 
agreeing to protect the rights of foreign investors under international law 
– likening the phenomenon to “buyer’s remorse”.

Juval Aviv, president of New York-based international corporate 
intelligence and investigations firm Interfor, discussed investigative 
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litigation support, including pre-trial intelligence gathering, discovery, trial 
preparation, witness location, development and execution of strategy and 
post-judgment asset tracing. Aviv stressed the importance of due diligence 
and the need for thorough planning both to develop the supporting 
evidence for an investment claim and to locate and execute against the 
losing party’s assets once an arbitral award is issued.

Brett Carron, CEO of London-based Harbour Litigation Funding, 
presented an overview of the benefits of third-party funding for litigation. 
“The battle of international arbitration proceedings is also a battle of 
resources,” Sidere said. Carron spoke of litigation as a long-term means of 
protecting investments and emphasised the importance of having the right 
resources in place to see the process through to its conclusion. “Litigation 
requires patience,” warned Carron.

“Having the resources in place can sometimes be the difference 
between success and failure,” he said. “There are times when one can lose 
simply by being shut out of the system, unable to pay all the necessary 
fees due to a lack of funds. The case is never even considered on legal 
merits. Third-party funding can guarantee certainty of cash flow for a 
legal team running the case throughout its life and a sharing or complete 
laying off of costs risk for the claimant.”

Carron explained the four key criteria upon which cases are assessed 
before funding is offered. These are enforceability (does the proposed 
opponent have the means to satisfy the amount claimed, both at the 
outset and at the conclusion of the matter?), legal merits (including legal 
liability, the minimum value likely to be obtained and the likely time it 
will take to see the matter through to conclusion), the cost of the case 
and the capability of lawyers. Carron underlined the importance of having 
the right legal team in place. “We need to ensure we have the best team 
in place, not the cheapest.”

Another benefit of third-party funding, explained Carron, is that a 
claimant can benefit from an experienced funder’s independent assessment 
and familiarity with the litigation process. “Most claimants do not have 
extensive litigation experience,” he commented. “Litigation can be 

something of a ‘black art’ and claimants do not always know what is going 
on behind the scenes or understand the full picture. We can try to shine 
a light on the situation and offer transparency and a candid commercial 
view of the case.”

Florin Dutu, co-head of dispute resolution at CMS Cameron 
McKenna in Romania, spoke of some of the challenges Romania has 
faced post-privatisation. While the ongoing privatisation process is 
intended to be an engine for economic growth, it would be prudent 
to proceed with caution given the problems that have arisen out of the 
privatisation process in the past, he said. “Between 1992 and 2009, over 
11,000 privatisation contracts were concluded in Romania. Out of these, 
approximately 1,600 contracts – around 14 per cent – have already been 
terminated for contractual breaches,” he said.

Post-privatisation legislation in Romania is aimed at monitoring the 
fulfilment of post-privatisation obligations undertaken by the investors, 
explained Dutu. “The legislation, however, can be ambiguous. It allows 
room for interpretation and as a result numerous disputes relating to 
privatisation contracts have arisen in recent years.”

Dutu went on to discuss several privatisation-related disputes against 
Romania have been brought to ICSID, including Spyridon Roussalis v 
Romania.

When the debate opened to the floor, Zsolt Okányi, partner at CMS 
Cameron McKenna in Hungary, noted that many BITs are concluded 
for a period of 10 or 20 years, and that in central and eastern Europe 
in particular these treaties are not necessarily renewed once they expire. 
Bravin added, “If a treaty is terminated or not renewed, typically there 
will be a period of time for which the investment is still protected. And if 
claims arise once that period is over, the investor may be stuck with the 
domestic courts – the very reason these treaties came into force in the 
first place.”

In his concluding remarks Sidere, reiterated that BITs can be a 
valuable tool for protecting investments in the region.
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Stephan Schill of the Max Planck Institute for Comparative Public Law and 
International Law in Heidelberg has assembled 25 articles on international 
investment law and arbitration viewed through the lens of a comparative 
public law analysis. The work is dedicated to the memory of Thomas Wälde 
and builds on Wälde’s separate opinion in the NAFTA case International 
Thunderbird Gaming Corp v Mexico. In that opinion, Wälde analysed the 
doctrine of legitimate expectations through a comparative review of municipal 
public law and through a comparison to jurisprudence of other international 
dispute resolution systems.

The contributors follow Wälde’s approach in Thunderbird and focus on 
the public law or administrative law character of international investment law 
and investor-state arbitration, both through a comparative public law analysis 
drawing from various national legal systems and through a comparison of 
investor-state arbitration to other international dispute resolution systems, 
such as the WTO, the European Court of Justice and the European Court of 
Human Rights.

The scope of the contributions is broad, covering not only substantive 
standards of investment protection (including direct and indirect 
expropriation, fair and equitable treatment, denial of justice, full protection 
and security, national treatment and transfer of funds) but also issues relating 
to the institutional and procedural structure of investor-state dispute 
resolution (including the standard of review, remedies and transparency). 
The contributors are mostly professors, and several chapters have a notable 
academic bent, but practitioners and other readers should find much of 
interest given the breadth of the subject matter covered.

In addition to editing the book, Schill contributes three chapters: an 
introduction, a chapter on fair and equitable treatment, and another on 
umbrella clauses. He explains the impetus behind the work that he guided, 
initially with Wälde, and explores themes running throughout the various 
contributions. Schill argues that international investment law and arbitration 
are an awkward combination of public international law (providing the 
substantive treaty provisions and applicable customary international law) and 
private commercial arbitration (providing the dispute resolution framework). 

Schill reasons that this amalgamation of fields leaves international 
investment law and arbitration without a conceptual framework that would 
help to address the growing backlash against investor-state dispute resolution 
and what some suggest is the emergence of a “legitimacy crisis”. Host states 
are concerned about “a shrinking of domestic policy space” occasioned by 
arbitral tribunals exercising interpretative powers over vague standards of 
investment protection, and the conflicting and inconsistent interpretations by 
tribunals lead to a lack of stability and predictability for states and investors 
alike.

As for a suitable conceptual framework, Schill and the other contributors 
posit that international investment law is a public law discipline at its core 
because it imposes restraints on a state’s exercise of sovereign powers, and 
investment treaty arbitration is functionally analogous to administrative 
or constitutional judicial review. As a public law discipline, international 
investment law and arbitration must provide legitimacy and accountability 
for the exercise of public power. This is particularly true because investment 
treaty arbitration has effects on investors and states – and the public at large – 
that are not party to the specific arbitral proceedings. 

Schill and the other contributors thus argue that comparative public law 
should become part of the standard methodology of international investment 
law, both regarding interpretation of the vague standards of investment 
protection and regarding the procedural structure of investor-state dispute 
resolution. According to the contributors, comparative public law can be used 
in an effort to ascertain the ordinary meaning of treaty provisions and to 
identify general principles of law within the meaning of article 38(1)(c) of the 
Statute of the International Court of Justice.

For example, Christina Binder and August Reinisch perform a 
comparative public law analysis of national emergency economic powers 
in the UK, France, Germany and the US. They conclude, however, that the 
different approaches of these national legal systems do not lend support to the 
existence of general principles of law on these issues.

Similarly, Markus Perkams offers a comparative study of indirect 
expropriation under US, German and EU law, as well as a comparison to 
the jurisprudence of the European Court of Human Rights. He identifies 
some commonalities that help “illuminate” the applicable standards, but he 
acknowledges that other aspects “remain in the dark”.

Another chapter by Héctor Mairal explores the protection of an investor’s 
legitimate expectations as a general principle of law, as identified by various 
tribunals, including the tribunal in Thunderbird, and the scope and reach of 
that principle.

Gus Van Harten, who has written elsewhere on the public law aspects 
of investment treaty arbitration, contributes a chapter on procedural fairness 
and the rule of law in which he criticises the failure of investment treaty 
arbitration to provide adequate assurances of judicial independence.

The contributors offer new perspectives on issues affecting the legitimacy 
and future of international investment law and investor-state arbitration. The 
book provokes a number of questions, only some of which are addressed in 
the book, including issues about the cost and efficiency of tribunals routinely 
engaging in comparative public law analysis, issues about the legal basis 
under which comparative public law analysis is to be employed by tribunals, 
and – perhaps most central of all – the extent to which comparative public 
law analysis leads to greater clarity of substantive standards and can address 
procedural shortcomings of investor-state arbitration. Ideally, these and other 
questions could be explored further in a second volume.

Reviewed by John Trenor, a partner at Wilmer Cutler Pickering Hale and Dorr LLP in 
London.

International Investment Law and 
Comparative Public Law 
Editor: Stephan Schill
Published by Oxford University 
Press, 2010
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